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Jacqueline M. Nolan-Haley, Informed Consent in Mediation: A Guiding Principle
for Truly Educated Decisionmaking, 74 NOTRE DAME L. REv. 775, 790-791 (1998—
1999): “...mediation autonomy operates as a corrective to paternalism. As a limiting
principle, it gives the mediator power to control only the process in which parties'
decisionmaking occurs, while the parties retain the power to decide and control the
.outcome”.
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(American *IPIAKRT DIM27 PAIR — 17127 NIIND D°9°21M IR IWHW
(American Bar IRP™MINRI PI0 MY NOWS L Arbitration Association)
(The Association for Conflict 1©°3103077 21w’ 7IAIX)  Association)
2.0Mwan Sw on»yo nanoad T 0°5%3 2005 NIw3a 18K Resolution)
Tayn PR 05935 2.1994 nawn anaTh o955 nX 12500 DWInT 0997
WY DYINMIRT T DY IININ AW 772990 ,002 1I3NW DD OYIN L2710 0DWN
WITIT NIATINAT VITIVO 7272 Y7375 DRI vownn N2 Y ypwnb
*Lowann
WoaTn 177 593 F.nnxyn ayaaan 59 X anarTd 0v5532 Mann PwRIn 550
X177 .07 11897 NPMIN0IR DX M9 DT80 SW Nn3yn AyI5nn oY NR
7703 K2 ,N0315M 70T Y5 M I3 Hw N5 NNy AYIon 1IN
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X7 (Model Standards (2005) :171%) .Model Standards of Conduct for Mediators (2005) 52
.www.abanet.org/dispute/news/ModelStandardsofConductforMediatorsfinal05.pdf
http://moritzlaw.osu.edu/ 17 .Model Standards of Conduct for Mediators (1994) 33

.(Model Standards (1994) :1971%) programs/adr/msoc/pdf/original_standards.pdf
“These :3 'n¥2 ,Note on Construction ,52 W”7 9*¥> ,Model Standards (2005) X7 54
Standards, unless and until adopted by a court or other regulatory authority do not
have the force of law. Nonetheless, the fact that these Standards have been adopted
by the respective sponsoring entities, should alert mediators to the fact that the

.Standards might be viewed as establishing a standard of care for mediators”.

“A mediator shall conduct a mediation based on the principle :Standard IA ,0w W1 3
of party self-determination. Self-determination is the act of coming to a voluntary,
uncoerced decision in which each party makes free and informed choices as to
process and outcome. Parties may exercise self-determination at any stage of a
mediation, including mediator selection, process design, participation in or
.withdrawal from the process, and outcomes”.
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“A mediator shall not undermine party : Standard IB ,0w 735 553 Hw 1Dwni NR RN 56
self-determination by any party for reasons such as higher settlement rates, egos,
increased fees, or outside pressures from court personnel, program administrators,
.provider organizations, the media or others”.

“Although party self-determination for process design is a :Standard 1A ,ow W1 %7
fundamental principle of mediation practice, a mediator may need to balance such
party self-determination with a mediator’s duty to conduct a quality process in
.accordance with these Standards”.

“... the :Weidner Nani> 1994 niwn nowud DwiInn 05950 noOM DR AnxMwna 8
definition of mediation was revised to reflect the overarching importance of
party self-determination. Mediation, it states, is a process in which an impartial
third party facilitates communication and negotiation and promotes voluntary
Laura E. Weidner, Model X7 .decision making by the parties to the dispute"
Standards of Conduct for Mediators (2005), 21 OHIO ST. J. ON Disp. RESOL. 547,
“Another :1D°0M X°7 ,0w ,51 w72 (Mpn2 PR M) 554-555 (2005-2006)
reason the Joint Committee altered the definition of mediation was to respond to the
raging debate in the mediation world over facilitative versus evaluative mediation.
Facilitative mediation functions on the premise that the disputing parties are in a
better position to understand and identify their interests and, therefore, the mediator
is merely present to facilitate the disputants' discussions. During an evaluative
mediation, on the other hand, the mediator may and is encouraged to play a more
active role by giving advice, making assessments, and even predicting outcomes...
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On the facilitative to evaluative continuum, the Standards' revised definition of
mediation, although it is 'not designed to exclude any mediation style,' seems to fall
on the facilitative side, as the mediator's approach must be consistent with
Standard I's commitment to support and respect the parties' decision-making
.(MMPN2 R NIWATAT) roles.”
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“Mixing the role of a mediator and the role of a professional
advising a client is problematic, and mediators must strive to
distinguish between the roles. A mediator should therefore
refrain from providing professional advice. Where appropriate, a
mediator should recommend that parties seek outside professional

advice...”®
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“The role of a mediator differs substantially from other
professional roles. Mixing the role of a mediator and the role of
another profession is problematic and thus, a mediator should
distinguish between the roles. A mediator may provide
information that the mediator is qualified by training or
experience to provide, only if the mediator can do so consistent
with these Standards.”®
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(PN PR MWATAN) 52 W’ DY ,Model Standards (2005) 63

“A mediator may provide information that the mediator is qualified by training or %4
.(DW) experience to provide,...”

.(ow) “...only if the mediator can do so consistent with these Standards” 65
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“[The Standard] supports the mediator sharing information that he
or she is qualified by training or experience to provide only if it is
done in a manner consistent with other Standards, most notably

promoting party self-determination and sustaining mediator

impartiality.”®
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VDY N13°N2 073N DPRWII NI7372 ¥1°01 (IPODIW D°1MI150 W 772071 NNY1
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920717 °727n P'?l'l X177 VIVST (PN JI°K NIWITAT) 18 "NV Reporter's Notes ,0W IX7
“Standard VI (A) (5-8) reflects an effort to :D°wWINA O°9927 noEAw DMPWH
reorganize and distinguish more sharply among related but importantly different
directions to the mediator. [Standard] VI (A)(5) announces that the mediator’s role
differs substantially from that of other professional roles; the goal is to distinguish
between a mediator’s role and such other roles as being a lawyer, mental health
counselor, and the like. Yet, (A)(5) also recognizes that the insights and training the
mediator draws upon to assist parties in mediation might simultaneously constitute
an important element of enabling a mediator to be competent and effective to serve
the parties in that setting and be drawn from the mediator’s training and experience
in those other professional roles. So, the language of VI (A) (5) recognizes the
differing roles that a mediator as an individual assumes in his or her life and then
supports the mediator sharing information that he or she is qualified by training or
experience to provide only if it is done in a manner consistent with other Standards,
most notably promoting party self-determination and sustaining mediator
.(18—17’ny1,0vW) impartiality”

LAURENCE BOULLE & MIRYANA NESIC, MEDIATION: PRINCIPLES PROCESS X7
777 APR PIYY 2% YN NP°0N P2 7I0300Ww 792 o005 WY DYIX LPRACTICE 172 (2001)
“... the distinction between information and advice will not :D*I3pni Y32 79172
always be easy to sustain and disputing parties might be forgiven for mistaking the
.(0w) former for the latter”
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Leonard L. Riskin, Decisionmaking in Mediation: The New Old Grid and ,5¥n> ;X7 68
the New New Grid System, 79 NOTRE DAME L. REv. 1, 28 (2003-2004): “...process
decisions offer countless choices and opportunities for the development — or

.suppression — of self-determination”
Trina Grillo, The Mediation Alternative : Process Dangers for Women, bwnh iy 6
100 YALE L. J. 1545, 1585 (1990-1991): “Mediators ... exert a great deal of
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power .... The mediator also can set the rules regarding who talks, when they may
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Michael Watkins, Principles of Persuasion, NEGOTIATION J. 115, 129 Swn® ;X7 7!
(2001): “Decision-making processes are like rivers: big decisions draw on
preliminary tributary processes that define the problem, identify alternatives, and
establish criteria for evaluating costs and benefits. By the time the problem and the
options have been defined, the actual choice may be a foregone conclusion. This is
.why it is so important to shape the decision-making agenda early on”.
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