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“Many decisions in the course of litigation are influenced by the
attendant legal costs and it is appropriate in my view that the person
having conduct of a derivative action should make the decisions
bearing in mind that they will not necessarily be reimbursed for
the legal costs. | believe that the decisions regarding the legal costs
incurred in connection with the derivative action and the costs of
this proceeding should await the outcome of the derivative action... It
seems to me that, all other things being equal, the court will probably
direct Rembrandt to pay the legal fees incurred by IPM and Mr. Quam
if the derivative action is successful and if the amount of the recovery
by Rembrandt exceeds the amount of the legal fees. However, the
decision will be best made when the derivative action has come to
an end and the court will be able to consider all of the relevant
circumstances without the speculation facing the court at this stage...
The matter of the legal fees will, in a sense, be the litmus test for
this proceeding. If IPM and Mr. Quam are prepared to prosecute the
derivative action with the risk that they may not be reimbursed for the
legal costs incurred by them, it will tend to substantiate their positions
that they are acting in good faith and that they do believe the pursuit
of the action to be in the interests of Rembrandt”2*.
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“The principal factor to be considered in determining the fairness
of a settlement concluding a shareholders’ derivative action is the
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light of the best possible recovery, of the risks of establishing liability
and proving damages in the event the case is not settled, and of the
cost of prolonging the litigation3'.
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Falahty

“But the difficulty in valuing therapeutic relief poses significant risks.
Parties may capitalize on the valuation problem and exchange cosmetic
‘reforms’ for plaintiffs’ fees, concealing a collusive settlement”3',
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.Federal Rules of Civil Procedure r. 23.1 329
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Kaplan v. Rand, 192 F. 3d 60, 67 11y2 01377 nIIR3 *27707 wBWNAT N°2 ™27 03 X1 331
:(1999)
“We think that a shareholder who objects to the payment of a fee from corporate
funds in compensation of attorneys who have brought a derivative action on behalf
of the corporation has an interest that is affected by the judgment directing payment
of the fee. The interests of all stockholders in the financial well-being of the
corporation are affected, and the interest of a stockholder who takes the time and
trouble to respond to the court’s notice of settlement has not sat on his right to
voice and pursue his objections. Accordingly, there is no need for the stockholder
to intervene formally in the action or to be a party to it in order to have standing to
appeal. Such a rule is justified by the adversarial process through which the fairness
of the settlement of a derivative action, including the fairness of fees to be paid to
plaintiffs’ counsel, is tested. Federal Rule of Civil Procedure 23.1 requires that ‘the
action shall not be dismissed or compromised without the approval of the court, and
notice of the proposed dismissal or compromise shall be given to shareholders or
members in such manner as the court directs.” It would make little sense to invite a
shareholder to file objections in the manner provided by Rule 23.1 and then deny
.him the right to challenge the district court’s ruling on his objection”
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