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Â ËÙ˘Ó‰ ˙È¯˜ 5 
148y77 ,(Â"Ò˘˙) 

˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ 

˙‡Ó 
*Ô‰Î ‰¯ÂÙÈˆ 

‡È‰ .‰¯·Á‰ Ï˘ ‰È˙ÂÈÂÎÊ ˙ÙÈÎ‡Ï ·Â˘Á ¯È˘ÎÓ ˙˘Ó˘Ó ˙¯Ê‚‰ ‰ÚÈ·˙‰ 
‰ËÈÏ˘‰ ÈÏÚ·˘ ÌÂ˜Ó· ÌÈÈËÙ˘Ó ÌÈÎÈÏ‰ ËÂ˜Ï ËÂÚÈÓ ˙ÂÈÓ ÏÚ·Ï ˙¯˘Ù‡Ó 
ÈÚˆÓ‡· ˘ÂÓÈ˘‰ .Ì‰Ï˘ ÌÈÈ˘È‡ ÌÈÒ¯ËÈ‡ ·˜Ú ÔÎ ˙Â˘ÚÏÓ ÌÈÚÓ ‰¯·Á· 
,ËÙ˘Ó‰ ˙È·Ó ¯Â˘È‡ ˙Ï·˜· ‰ÚÈ·˙‰ ˙˘‚‰ ˙‡˙‰ ·˜Ú ˜¯ ‡Ï ,·¯ ÂÈ‡ ‰Ê 
‰ÓˆÚ ‰¯·Á‰ ‰ÎÂÊ ‰È˙Â¯ÈÙ·˘ ‰ÚÈ·˙‰ Ï˘ „ÁÂÈÓ‰ ‰ÈÈÙÂ‡ ·˜Ú ¯˜ÈÚ· ‡Ï‡ 
‰ÚÈ·˙‰ Ï˘ ‰˙Â‰Ó· ˜ÒÂÚ ¯Ó‡Ó‰ .‰ÚÈ·˙‰ ˙˘‚‰· Á¯Ë˘ ˙ÂÈÓ‰ ÏÚ· ‡ÏÂ 
,ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙ÂÁ˙Ù˙‰ ˙‡ ÔÁÂ· ‡Â‰ .‰È˙Â¯ËÓ·Â ˙¯Ê‚‰ 

.˙Â¯Á‡ ËÙ˘Ó ˙ÂËÈ˘· ‰Ê ¯˘˜‰· ‚‰Â‰ ÔÈ„Ï ‰‡ÂÂ˘‰ ÍÂ˙ 
Ï˘ ‰˙˘‚‰ ¯Â˘È‡· ·Á¯ ˙Ú„ ÏÂ˜È˘ ËÙ˘Ó‰ ˙È·Ï ‰˜Ó ÈÏ‡¯˘È‰ ˜ÂÁ‰ 
‰ÏÂ‰ÈÂ ‰ÚÈ·˙‰ ‰¯Â‡ÎÏ ÈÎ ÚÎÂ˘ ¯˘‡Î ‰¯˘‡Ï ÂÏ ¯˘Ù‡ÓÂ ˙¯Ê‚ ‰ÚÈ·˙ 
È˙Ó ÔÁÂ· ¯Ó‡Ó‰ .·Ï ÌÂ˙ ¯ÒÂÁ· ÏÚÂÙ ÂÈ‡ Ú·Â˙‰ ÈÎÂ ‰¯·Á‰ ˙·ÂËÏ Ô‰ 
ÌÈÎÓÒÂÓ‰ ÌÈÓ¯Â‚‰ ÈÓ ‰Ï‡˘· ¯Ó‡Ó‰ Ô„ ÔÎ ÂÓÎ .‰Ï‡ ÌÈ‡˙ ÌÈÓÈÈ˜˙Ó 
¯·„· ˙ÂÏ‡˘‰ ˙‡ ¯Ó‡Ó‰ ˜„Â· ÂÊ ˙¯‚ÒÓ· .‰¯·Á· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï 
„ÂÚ ÂÈ‡˘ ,¯·Ú· ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ;Ô¯ˆÂ˜· ‰ÚÈ·˙‰ ˙˘‚‰ ˙Â¯˘Ù‡ 
‰ÊÎ ‰È‰ ‡Ï˘ ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ;‰˘È‚‰Ï ,‰ÚÈ·˙‰ ˙˘‚‰ ˙Ú· ˙ÂÈÓ ÏÚ· 
˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ¯ÂË˜¯È„ Ï˘ Â˙ÂÎÊ ;‰ÚÈ·˙‰ ‡Â˘ ‰˘ÚÓ‰ ÚÂ¯È‡ ˙Ú· 
.‰¯ÂÒ‡ ‰˜ÂÏÁ ÔÈ‚· ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ÌÈ˘ÂÏ ˙È˜ÂÓ‰ ˙Â¯˘Ù‡‰ ÔÎÂ 
ÌÈˆÈ¯Ó˙ ˜ÈÚÓ ˜ÂÁ‰˘ ÍÎÏ Ì¯‚ ˙Â¯Ê‚ ˙ÂÚÈ·˙ Ï˘ Ô˙˘‚‰ „Â„ÈÚ· Í¯Âˆ‰ 
ËÙ˘Ó‰ ˙È·Ï ˙ÂÎÓÒ ˙ÈÈ˜‰ ÌÈÏÂÏÎ ÂÊ ˙¯‚ÒÓ· .˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰Ï 
ÏÚ˘ ‰¯‚‡ Ï˘ „ÁÂÈÓ ¯ÂÚÈ˘ ˙ÚÈ·˜ ,Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰ ¯ÊÁ‰ ÏÚ ˙Â¯Â‰Ï 
‰¯·Á‰ ·ÂÈÁÂ ‰ÚÈ·˙‰ ¯Â˘È‡Ï ˙ÈÂ˘‡¯‰ ‰˘˜·‰ ˙˘‚‰ ˙Ú· ÌÏ˘Ï Ú·Â˙‰ 
˙ÈÈ˜‰Â ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰Ï ¯Â˘È‡‰ Ô˙Ó ÌÚ Ú·Â˙Ï ÌÂÎÒ‰ ˙·˘‰· 

È„ÓÁ ÛÒ‡ ¯"„Ï ‰Â˙ È˙„Â˙ .ÔÏÈ‡-¯· ˙ËÈÒ¯·ÈÂ‡ ,ÌÈËÙ˘ÓÏ ‰ËÏÂ˜Ù‰ ,ÔÈÓ‰ ÔÓ ¯ÂÒÙÂ¯Ù * 
.ÂÈ˙Â¯Ú‰ ÏÚ 



(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

.‰ÚÈ·˙‰ ˙˘‚‰· Â˙Á¯ÈË ÔÈ‚· Ú·Â˙Ï ÏÂÓ‚ ÌÂÏ˘˙Ï ËÙ˘Ó‰ ˙È·Ï ˙ÂÎÓÒ 
¯Â˘È‡Ï ÛÒÂ· ,˜ÂÁ‰ ˘¯Â„ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ÍÈÏ‰· ‰Ú¯Ï ˘ÂÓÈ˘ ÚÂÓÏ È„Î 
È„ÎÏ ÌÈÚÈ‚Ó ÌÈ„„ˆ‰ ¯˘‡Î ,ÍÈÏ‰‰ ÌÂÈÒÏ ¯Â˘È‡ Ì‚ ,‰ÚÈ·˙‰ ˙˘‚‰Ï 
Ì‚ Ô„ ¯Ó‡Ó‰ .‰ÚÈ·˙‰ ÏÂ‰ÈÓ Ú·Â˙‰ Ï˘ Â˙Â˜Ï˙Ò‰Ï ¯Â˘È‡Â ,‰¯˘Ù 
‰‚‰ ˙˘‚‰Ï ˙Â¯˘Ù‡· ÔÎÂ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰ Ï˘ ÌÈÈÂÈ„‰ ÌÈË·È‰· 

.˙¯Ê‚ 

‡Â·Ó .‡ 
˙È˘È‡‰ ‰ÚÈ·˙‰ ˙ÓÂÚÏ ˙¯Ê‚‰ ‰ÚÈ·˙‰ .1 

‰¯·Á‰ Ì˘· ˙ÂÚÈ·˙ ˘È‚‰Ï ˙ÂÎÓÒ‰ .2 
˙Â·¯Ú˙‰‰ È‡ ÏÏÎ .3 

˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰È˙Â¯ËÓ .4 
?ÈÓÏ Z ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÓÒ‰ .· 

˙ÂÈÓ ÏÚ· .1 
ÈÏÏÎ (‡)

Ô¯ˆÂ˜· ˙¯Ê‚ ‰ÚÈ·˙ (·)
¯·Ú· ˙ÂÈÓ ÏÚ· (‚)

‰ÚÈ·˙‰ ‡˘Â ‰˘ÚÓ‰ ÚÂ¯È‡ ˙Ú· ˙ÂÈÓ· ˙ÂÏÚ· („)
‰ÚÈ·˙‰ ÏÂ‰È ˙Ú· ˙ÂÈÓ· ˙ÂÏÚ· (‰)

¯ÂË˜¯È„ .2 
‰˘Â .3 

˜Â¯ÈÙ ˙Ú· ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÎÊ‰ ÌÂÈÒ .4 
?È˙Ó Z ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÊ‰ .‚

È¯ÂËÒ‰ Ú˜¯ .1 
˙ÈÏ‚‡‰ ‰˜ÈÒÙ‰ (‡)

˜„ˆ‰ ˙Â˘È¯„ :˙Â¯·Á‰ ˜ÂÁÏ Ì„Â˜ ˙ÈÏ‡¯˘È‰ ‰˜ÈÒÙ‰ (·)
˙Â¯·Á‰ ˜ÂÁ .2 

‰ÚÈ·˙‰ ˙˘‚‰Ï ÌÈÓ„˜ÂÓ ÌÈ‡˙ .„
‰¯·ÁÏ ‰ÈÈÙ .1 

ËÙ˘Ó‰ ˙È· ¯Â˘È‡ .2 
ÂÏ˘ ‰„ÈÓÚ‰ ˙ÂÎÊ ÏÚ Ú·Â˙‰ Ï˘ Â˙Â‚‰˙‰ ˙ÚÙ˘‰ .‰ 

‰ÚÈ·˙‰ ‡˘Â ‰˘ÚÓÏ ‰ÓÎÒ‰ Â‡ ˙ÂÙ˙Â˘ .1 
‰ÚÈ·˙‰ ˙˘‚‰Ï ÚÈÓ‰ ˙ÚÙ˘‰ .2 

‰¯·Á‰ È˜ÒÚ· ˙Â¯Á˙ .3 
˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ÌÈˆÈ¯Ó˙ .Â 

‡Â·Ó .1 
˙Â‡ˆÂ‰ ¯ÊÁ‰ .2 

‰¯‚‡‰ ÌÂÏ˘˙ .3 
Ú·Â˙Ï ÏÂÓ‚ .4 
ÌÈÈÂÈ„ ÌÈË·È‰ .Ê 

˙Ú·˙Î ‰¯·Á‰ ÛÂ¯Èˆ .1 
ÈÓ„˜Ó ÍÈÏ‰ .2 
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Ú·Â˙‰ Ï˘ ¯È‰ˆ˙· ‰˘˜·‰ ˙ÎÈÓ˙ .3 
‰·Â¯Ú ˙È˙· ·ÂÈÁ .4 

ÍÈÏ‰‰ ÌÂÈÒÏ ËÙ˘Ó‰ ˙È· ¯Â˘È‡ .5 
˙ÚˆÂÓ ‰¯˘ÙÏ „‚˙‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ .6 

˙¯Ê‚ ‰‚‰ .Á 
¯·„ ÛÂÒ .Ë 

‡Â·Ó .‡ 

˙È˘È‡‰ ‰ÚÈ·˙‰ ˙ÓÂÚÏ ˙¯Ê‚‰ ‰ÚÈ·˙‰ .1 

È„È ÏÚ ˙Â¯ÎÂÓ˘ ˙Â·ÈÒ· ˙È˘È‡ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ÏÚ ÛÒÂ· 
‰ÂÎÓ ÂÊ ‰ÚÈ·˙ .‰¯·Á‰ Ï˘ ‰ÚÈ·˙‰ ÁÂÎ ˙‡ ÏÈÚÙ‰Ï ˙ÂÎÊ ÌÈ˙ÈÚÏ ÂÏ ˙È˜ÂÓ ,1ÔÈ„‰ 

.‰¯·Á‰ Ï˘ ÂÊÓ ̇ ¯Ê‚ ‰ÊÎ ‰¯˜Ó· Ú·Â˙‰ ̇ ÂÈÓ‰ ÏÚ· Ï˘ Â˙ÂÎÊ ÔÎ˘ ,˙¯Ê‚ ‰ÚÈ·˙
‰ÚÈ·˙‰ ̇ ÂÎÊ Ì‰·˘ ÌÈ¯˜ÓÏ ̇ ¯Ê‚‰ ‰ÚÈ·˙‰ ̇ ÒÁÈÈ˙Ó ,˙È˘È‡‰ ‰ÚÈ·˙‰Ó Ï„·‰· 
È‡˘Â È„È ÏÚ Ô‰ Úˆ·˙˙˘ ¯˘Ù‡ ÂÊÎ ‰¯Ù‰ .2‰ÈÙÏÎ ‰·ÂÁ ˙¯Ù‰ ·˜Ú ‰¯·ÁÏ ˙È˜ÂÓ 

.3ÌÈÈÂˆÈÁ ÌÈÓ¯Â‚ È„È ÏÚ Ô‰Â ‰¯·Á· ‰¯˘Ó
Ì¯‚˘ ˜Ê‰ ·˜Ú ÂÈ˙ÂÈÓ Í¯Ú ˙„È¯È· ‡Ë·˙Ó ˙ÂÈÓ‰ ÏÚ·Ï Ì¯‚˘ ˜Ê‰ ¯˘‡Î 
Ì¯‚˘ ˜Ê‰ Ï˘ ˙ÂÙ˜˙˘‰ ˜¯ ‡Â‰ ˙ÂÈÓ‰ ÏÚ· Ï˘ Â˜Ê ¯˘‡Î :ÂÈÈ‰ ,‰¯·ÁÏ 
‰ÚÈ·˙‰ ˙‡ ˘È‚‰Ï ÂÈÏÚ ‡Ï‡ ,‰¯·Á‰ „‚ ˙È˘È‡ ‰ÚÈ·˙ ˙ÏÈÚ ÂÏ ˙È˜ÂÓ ‡Ï ,‰¯·ÁÏ
˙Â¯·Á‰ ÈÈ„ Ï˘ ‰ÈˆÊÈ¯„ÂÓ· ‰Â¯Á‡Ï ‰˜ÒÚ˘ ˙ÈÏ‚‡‰ ‰„ÚÂÂ‰ .4˙¯Ê‚ ‰ÚÈ·˙Î 

Z ‰¯·Á· ˙ÂÈÓ ÈÏÚ· Ô‰Î 'ˆ Â‡¯ ˙ÂÈÓ ÏÚ· Ï˘ ˙È˘È‡ ‰ÚÈ·˙ ˙È¯˘Ù‡ Ì‰·˘ ÌÈ¯˜Ó‰ ËÂ¯ÈÙÏ 1 
ÌÈÊÂÁ‰ ˜ÂÁ Ù"Ú ˙È˘È‡ ‰ÚÈ·˙Ï .(‰Â˘‡¯ ‰¯Â„‰Ó :ÔÏ‰Ï) (‡"˘˙‰) ˙ÂÙÂ¯˙Â ‰ÚÈ·˙ ˙ÂÈÂÎÊ 

.('‡ Í¯Î ,Â"Ò˘˙‰) ‰ÈÈ˘ ‰¯Â„‰Ó· Â‡¯ 
J.W. Welch “Shareholder Individual and Â‡¯ ˙¯Ê‚ ‰ÚÈ·˙Ï ˙È˘È‡ ‰ÚÈ·˙ ÔÈ· ‰Á·‰Ï 2 
Derivative Actions: Underlying Rationales and the Closely Held Corporation” 9 J. of 

.Corp. L. (1983y1984) 147 
517 (2)Ï „"Ù ,'Á‡Â Ô‰Î ' 'Á‡Â Ó"Ú· ÛÂÒ¯‡ ÛÂÁ Ï˘ ÌÈ-‰Â ˙ÂÂÏÓ 726/74 ‡"Ú Ï˘ÓÏ Â‡¯ 3 
(‡"˙) ‡"˙ ;ÌÈ¯ÎÂÓ‰ „‚ ÔÈÚ˜¯˜Ó ˙˘ÈÎ¯Ï ‰ÊÂÁ ˙ÙÈÎ‡Ï ‰ÚÈ·˙ ;(ÌÈ-‰Â ˙ÂÂÏÓ ÔÈÈÚ :ÔÏ‰Ï) 
(29.9.05 ÌÂÈÓ ÔÈ„ ˜ÒÙ) Ó"Ú· ˙ÂÈ‚ÂÏÂÎË Ô„¯È ÈÂÏ Ô·Â‡¯ ' ¯ÈÙÂ‡ 6015/05 ‡"˘· ,1317/05
˙ÈˆÁÓ ˙ÏÚ· Ï˘ ‰˙ËÈÏ˘· ‰˙ÈÈ‰˘ ˙¯Á‡ ‰¯·ÁÏ ‰¯·Á‰ ‰˙˘ ‰‡ÂÂÏ‰ ˙¯ÊÁ‰Ï ‰ÚÈ·˙ Z 

.‰ÂÂÏÓ‰ ‰¯·Á· ˙ÂÈÓ‰ 
ÔÈÈÚ :ÔÏ‰Ï) 2328 (3)2004 ÏÚ-˜˙ ,Ó"Ú· ËÂ˜ÒÈ„ ˙ÂÚ˜˘‰ ˙¯·Á ' ÔÈ¯„ 3051/98 ‡"Ú Â‡¯ 4 
˙ËÙÂ˘‰ Ï˘ ÔÈ„ ˜ÒÙ) Ó"Ú· ˙ÂÏÁ˙‰Ï ‰¯·Á ‡·ˆ ' È¯‡· 3386/98 (‡"˙) ‡"˙ ;(ÔÈ¯„
Â‡¯ .˙È¯·‰ ˙Âˆ¯‡·Â ‰ÈÏ‚‡· Ì‚ ÔÈ„‰ Â‰Ê .(È¯‡· ÔÈÈÚ :ÔÏ‰Ï) (8.12.05 ÌÂÈÓ ÔÓË¯‰-·ÂËÈÁ‡ 
Prudential Assurance Co. Ltd. v. Newman Industries Ltd. [1982] 1 All ‰ÈÏ‚‡· Ï˘ÓÏ 
E.R. 244 (C.A.); Stein v. Blake [1998] 1 All E.R. 724 (C.A.); Johnson v. Gore Wood & 
Co. (a firm) [2001] 1 All E.R. 481 (H.L); Giles v. Rhind [2002] 4 All E.R. 977 (C.A.); 
Day v. Cook [2002] 1 BCLC 1 (C.A.); Barings v. Coopers & Lybrand (a firm) [2002] 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

‰˘È‚‰ ¯˘‡· ,‰Â„‰ ‰ÎÏ‰‰ Ï˘ ˙È¯ÂËÂËËÒ ‰ÚÈ·˜Ï ÌÂ˜Ó ÔÈ‡ ÈÎ ‰˜ÒÓÏ ‰ÚÈ‚‰ 
.5‰„ÚÂÂ‰ ÈÈÚ· ‰ÈÂ‡¯‰ ‰˘È‚‰ ̇ ‡ ̇ Ó‡Â˙ ‰˜ÈÒÙ· ‰ˆÓÂ‡˘ 

˜Ê‰˘ ‰¯˜Ó· ˙È˘È‡ ‰ÚÈ·˙ ˙ÏÈÚ ¯„ÚÈ‰ Z ÂÊ ‰ÎÏ‰ ˙˜„ˆ‰Ï Â˙È˘ ÌÈ˜ÂÓÈ‰ 
:ÔÓ˜Ï„Î Ì‰ Z ‰¯·Á‰ Ï˘ ˜Ê‰ Ï˘ ˙ÂÙ˜˙˘‰ ˜¯ ‡Â‰ Ú·Â˙Ï 

‰˙ÂÎÊ ‰Ê ÔÂ¯˜ÈÚ ÁÂÎÓ .6‰¯·Á‰ Ï˘ ˙„¯Ù‰ ˙ÈËÙ˘Ó‰ ˙ÂÈ˘È‡‰ ÔÂ¯˜ÈÚ
ÈÏÚ·" ˜¯· ‡È˘‰ È¯·„ÎÂ ,‰Ï Ì¯‚˘ ˜Ê ÔÈ‚· ‰ÚÈ·˙ ˘È‚‰Ï ‰¯·Á‰ Ï˘ 

.7"ÌÓˆÚ· ÌÈ˜ÂÊÈ ÌÈ‡Â ,‰¯·ÁÏ ÌÈÈÂˆÈÁ Ì‰ ̇ ÂÈÓ‰ 
˙ÂÈÂÏÚ· ‰„·Î‰Ï ÌÂ¯‚È˘ ,˙ÂÚÈ·˙ Ï˘ ¯È·Ò È˙Ï· ÈÂ·È¯Ï „·Î‰ ˘˘Á‰
Ì˘˘Á ·˜Ú ÔÂ‰‰ ˜Â˘· ÌÈÏÚÂÙ‰ Ï˘ ˙Â‚‰˙‰· ÌÈÈÂ˜ÈÏÏÂ ÁÂËÈ·‰ 

.8ÌÈÈÂ‡¯ ÌÈÂÎÈÒ ˙ÏÈËÓ 

.1 

.2 

.9ÌÈÚ·˙‰ ÔÂ·˘Á ÏÚ ‰¯·Á‰ Ï˘Â ̇ ÂÈÓ‰ ÏÚ· Ï˘ Z ÏÂÙÎ ÈÂˆÈÙÏ ̆ ˘Á‰ .3 
‰ÚÈ·˙ ˙ÂÎÊ ˙ÈÈ˜‰ .ÌÈ˘Â‰ ÈÙ ÏÚ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ˙‚Â‰ ‡Ï ‰Ù„Ú‰ 
˜ÊÓ ‰‡ˆÂ˙Î ÂÈ˙ÂÈÓ Í¯Ú ˙„È¯È ·˜Ú ˜Ê ÂÏ Ì¯‚˘ ˙ÂÈÓ ÏÚ·Ï ˙È˘È‡ 
.˙ÂÈ˘È‡ ˙ÂÚÈ·˙ ˘È‚‰Ï ÂÙÈ„ÚÈ ˙ÂÈÓ‰ ÈÏÚ·˘ ÍÎÏ ÌÂ¯‚˙ ‰¯·ÁÏ Ì¯‚˘
‡Ï ÂÊÂ ,‰¯·Á‰ Ï˘ ‰·È¯ ˙‡ Ú·˙È˘ ÈÓ ‰È‰È ‡Ï˘ ·ˆÓ ‡ÂÙ‡ ¯ˆÂÂÈÈ 
˙ÂÏ„ÁÏ ÚÈ‚˙ ‰¯·Á‰˘ ‰¯˜Ó· .‰Ï Ì¯‚˘ ˜Ê‰ ÔÈ‚· ÈÂˆÈÙ Ï·˜Ï ‰ÎÊ˙ 

.10ÌÈ˘Â· ‰ÚÈ‚Ù ‡È‰ ÍÎÓ ˙˘˜·˙Ó‰ ‰‡ˆÂ˙‰ ,ÔÂÚ¯ÈÙ 

.4 

‡Â‰˘ ˜Ê ÔÈ·Ï ˙ÂÈÓ ÏÚ·Ï È˘È‡ ˜Ê ÔÈ· ‰Á·‰Ï ˙ÈÏ‚‡‰ ‰˜ÈÒÙ· ÚˆÂ‰˘ ÔÁ·Ó‰
ÂÈÚ· ¯‡˘ÈÈ ˙ÂÈÓ‰ ÏÚ·Ï ˜Ê‰ Ì‡ ÈÎ Ú·Â˜ ‰¯·ÁÏ Ì¯‚˘ ˜Ê‰ Ï˘ ˙ÂÙ˜˙˘‰ 
ÏÏÎÏ ‰ÏÂÁ˙ ÔÈ‡ .11È˘È‡ ˜ÊÎ Â˙Â‡¯Ï ˘È ÈÊ‡ ,‰È˜Ê ¯Â·Ú ‰ˆÂÙ˙ ‰¯·Á‰ Ì‡ Ì‚ 

2 BCLC 364 (Ch.D.); Ellis v. Property Leeds (UK) Ltd. [2002] 2 BCLC 175 (C.A.); 
Gardner v. Parker [2004] 2 BCLC 554 (C.A.) (Gardner ÔÈÈÚ :ÔÏ‰Ï); Perry v. Day [2004]
˜¯ Ï·‚ÂÓ ÂÈ‡ ÏÏÎ‰ ÈÎ ÌÈ¯ÂÚ¯ÚÏ ËÙ˘Ó‰ ˙È· Ú·˜ Gardner ÔÈÈÚ· ;EWHC 1398 (Ch.D.)
Â˙Â¯È˘Î· ‡È‰ ˙ÚË‰ ‰ÚÈ‚Ù‰ ¯˘‡Î Ì‚ ÏÁ ‡Ï‡ ,˙ÂÈÓ ÏÚ·Î Â˙Â¯È˘Î· ˙ÂÈÓ ÏÚ· Ï˘ ‰ÚÈ·˙Ï
ÏÚ ÏËÂÓ ˙ÂÙ˜˙˘‰ ¯·„· ‰ÚË‰ ˙ÁÎÂ‰Ï ‰È‡¯‰ ÏË .ibid, paras. 67y71 Z ‰˘ÂÎ Â‡ „·ÂÚÎ 
˙Âˆ¯‡· Ì‚ ˙‚‰Â ÂÊ ‰ÎÏ‰ .Shaker v. Al-Bedrawi [2002] 4 All E.R. 835 (C.A.) Â‡¯ .Ú·˙‰ 
Kramer v. Western Pacific Industries, Inc., 546 A. 2d 348, 353 (1998); Tooley v. ˙È¯·‰ 

.Donaldson, Lufkin, & Jenerette, Inc., 845 A. 2d 1031, 1037y1039 (2004) 
.Modern Company Law For a Competetive Economy, Final Report vol. 1 (2001), para. 7.51 5 

.(˙Â¯·Á‰ ˜ÂÁ :ÔÏ‰Ï) 1999yË"˘˙‰ ,˙Â¯·Á‰ ˜ÂÁÏ 4 ÛÈÚÒ 6 
.19 ‰˜ÒÙ· ,4 ‰¯Ú‰ ÏÈÚÏ ,ÔÈ¯„ ÔÈÈÚ 7 

.21 ‰˜ÒÙ· ,Ì˘ 8 
Johnson v. Gore Wood & Co. (a firm), supra note 4, ;9 ‰˜ÒÙ· ,4 ‰¯Ú‰ ÏÈÚÏ ,È¯‡· ÔÈÈÚ 9 

.at p. 528; Giles v. Rhind, supra note 4, at p. 986; Perry v. Day, supra note 4, para. 41 
.22 ‰˜ÒÙ· ,4 ‰¯Ú‰ ÏÈÚÏ ,ÔÈ¯„ ÔÈÈÚ 10 

‰Á·‰‰ ÈÎ ËÙ˘Ó‰ ˙È· Ú·˜ Delaware-· Ì‚ .Giles v. Rhind, supra note 4, at pp. 990, 1004 11 
:‡·‰ ÔÁ·Ó‰ ÈÙ ÏÚ ‰˘ÚÈ˙ È˘È‡ ˜Ê ÔÈ·Ï ‰¯·ÁÏ Ì¯‚˘ ˜Ê‰ Ï˘ ˙ÂÙ˜˙˘‰ ‡Â‰˘ ˜Ê ÔÈ· 
“a court should look to the nature of the wrong and to whom the relief should go. The 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

Ú·Â˙Ï Ì¯‚˘ ̃ Ê‰Â È˘È‡ ÔÙÂ‡· Ú·Â˙Ï ·Á ‡Â‰˘ ‰·ÂÁ ̄ Ù‰ Ú·˙‰ ̄ ˘‡Î ̇ ÂÙ˜˙˘‰‰ 
.12È˘È‡ ̃ Ê ‡Â‰ 

ÌÈ¯ÂÚ¯ÚÏ ËÙ˘Ó‰ ̇ È· ÈÙ· „ÓÚ˘ ‰¯˜Ó· ‡ÂˆÓÏ Ô˙È ÂÊ ‰Á·‰Ï ̇ ˜‰·ÂÓ ‰Ó‚Â„ 
,‰¯·Á· ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ÌÎÒ‰ Ì˙Á ‰Ê ‰¯˜Ó· .13 Giles v. Rhind ÔÈÈÚ· ‰ÈÏ‚‡·
ÏÚ ‰¯ÈÓ˘· ˙ÂÈÓ‰ ÈÏÚ· ÏÎ Â·ÈÈÁ˙‰ ÂÈÙÏÂ ,ÌÎÒ‰Ï „ˆ ‰˙ÈÈ‰ ‰¯·Á‰ Ì‚ ¯˘‡Î 
ÂÈ‰˘ ,Ú·˙‰ ÔÈ·Ï Ú·Â˙‰ ÔÈ· ÌÈÒÁÈ· ¯·˘Ó ·˜Ú .‰¯·ÁÏ ¯Â˘˜‰ Ú„ÈÓ Ï˘ ˙ÂÈ„ÂÒ 
ÂÈ˙ÂÈÓÂ ‰¯·Á‰ ˙‡ ·ÂÊÚÏ Ú·˙‰ ıÏ‡ ,‰¯·Á· ‰¯˘Ó È‡˘ÂÂ ˙ÂÈÓ ÈÏÚ· Ì‰È˘
˙Â‡¯Â‰Ï ÛÂÙÎ ˙ÂÈ‰Ï ÍÈ˘ÓÈ Ú·˙‰ ÈÎ Ú·˜ ‰·ÈÊÚ‰ ÌÎÒ‰· .‰¯·Á‰ È„È· Â˘Î¯ 
‰¯·Á‰ Ï˘ ÈÊÎ¯Ó ‰ÊÂÁ ¯È·Ú‰Â È‡ÓˆÚ ˜ÒÚ ÌÈ˜‰ Ú·˙‰ .˙ÂÈÓ‰ ÈÏÚ· ÔÈ·˘ ÌÎÒ‰‰ 
Ì˙ÒÈ¯˜Ï Ú·˙‰ Ì¯‚ ÍÎ· .‰¯·Á‰ Ï˘ ÈÏË„ÈÙÂ˜ Ú„ÈÓ· ˘ÂÓÈ˘ ÍÂ˙ ˙¯Á‡ ‰¯·ÁÏ
ÍÈ˘Ó‰Ï ‰ÏÂÎÈ ‰˙ÈÈ‰ ‡Ï ÌÏÂ‡ ,Ú·˙‰ „‚ ‰ÚÈ·˙ ‰˘È‚‰ ‰¯·Á‰ .‰¯·Á‰ È˜ÒÚ Ï˘ 
Âˆ‰ .ÌÈÚ·˙‰ ̇ Â‡ˆÂ‰ ÈÂÒÈÎÏ ‰·Â¯Ú ̇ ˙Ï ‰Ï˘ ̇ ÈÒÈÙ‰ ̇ ÂÏ‚ÂÒÓ‰ ̄ ÒÂÁ ·˜Ú ‰Ï‰Ï 
„‚ ÌÈÙÒÂ ÌÈÎÈÏ‰ ˙˘‚‰ ‰¯·Á‰Ó ÚÓ ÌÈÎÈÏ‰‰ ˙˜ÒÙ‰Ï ËÙ˘Ó‰ ˙È· È„È ÏÚ Ô˙È˘
„‚ ˙È˘È‡ ‰ÚÈ·˙ Ú·Â˙‰ ˘È‚‰ ˙‡Ê ¯Â‡Ï .‰ÚÈ·˙· ˙ÂÏÂÏÎ‰ ˙ÂÏÈÚ‰ ÔÈ‚· ÌÈÚ·˙‰ 
Ï˘ ‰˙ÒÈ¯˜Ï ‰Ó¯‚˘ Ú·˙‰ È„È ÏÚ ‰ÊÂÁ‰ ˙¯Ù‰ ·˜Ú ÂÏ ÂÓ¯‚˘ ÌÈ˜Ê‰ ÔÈ‚· Ú·˙‰ 
‰¯˘Ó ‡˘ÂÎ Â˙Â¯È˘Î· ÂÏ ÌÈÚÈ‚Ó ÂÈ‰˘ ÌÈÓÂÏ˘˙ ˙Ï·˜ È‡· ÌÈ‡Ë·˙Ó‰Â ‰¯·Á‰
,„È˙Ú· ¯Î˘ Ô„·Â‡· ÔÎÂ ,·"ÂÈÎÂ ‰ÈÒÙ ÈÓÂÏ˘˙ ,‰˘ÙÂÁ ÔÂÈ„Ù ,¯Î˘ ÔÂ‚Î ,‰¯·Á· 
Í¯Ú‰ Ô„·Â‡· ÔÎÂ Ì‰ÈÏÚ ̇ È·È¯‰ Ô„·Â‡· ,‰¯Ó‰Ï ÌÈ˙È‰ ÔÂ‰ È¯Ë˘ Ï˘ Í¯Ú‰ Ô„·Â‡· 
˜Ê‰ ÈÎ ÂÚ·Â˜· ,‰ÚÈ·˙‰ ̇ ‡ ‰Á„ ‰Â˘‡¯‰ ‰‡Î¯Ú· ËÙ˘Ó‰ ̇ È· .‰¯·Á· ÂÈ˙ÂÈÓ Ï˘
˙È˘È‡ ‰ÚÈ·˙ ˙ÏÈÚ ÂÏ ÔÈ‡ ÔÎ ÏÚÂ ,‰¯·ÁÏ Ì¯‚˘ ˜Ê‰ Ï˘ ˙ÂÙ˜˙˘‰ ‡Â‰ Ú·Â˙‰ Ï˘ 
Ú·Â˙Ï Ì¯‚˘ ˜Ê‰ ÈÎ Ú·˜Â ¯ÂÚ¯Ú‰ ˙‡ Ï·È˜ ÌÈ¯ÂÚ¯ÚÏ ËÙ˘Ó‰ ˙È· .‰¯·Á‰ „‚ 
‰¯·Á‰˘ ˜Ê‰ ÂÈ‡ Â„È ÏÚ Ú·˙˘ ˜Ê‰ ;‰¯·ÁÏ Ì¯‚˘ ˜Ê‰ Ï˘ ˙ÂÙ˜˙˘‰ ˜¯ ÂÈ‡
ÈÙÂ‡ ˙ÏÚ· ‰˙ÈÈ‰ ‰ÊÂÁ ˙¯Ù‰ ÔÈ‚· ÌÈÈÂˆÈÙÏ ‰¯·Á‰ ˙ÚÈ·˙ .ÚÂ·˙Ï ‰˙ÈÈ‰ ‰ÏÂÎÈ 
.14ÈÏË„ÈÙÂ˜‰ Ú„ÈÓ· ˘ÂÓÈ˘‰ ·˜Ú ÌÈÁÂÂ¯‰ Ô„·Â‡ Ï˘ ‰Î¯Ú‰ ÏÚ ˙ÒÒÂ·ÓÂ ‰Â˘ 

stockholder’s claimed direct injury must be independent of any alleged injury to the 
corporation. The stockholder must demonstrate that the duty breached was owed to the 
stockholder and that he or she can prevail without showing an injury to the corporation” 

.— Tooley v. Donaldson, supra note 4, at pp. 1031, 1039 
R.M. Donaldson “Mapping Ì‚ Â‡¯ .Walker v. Stones [2000] 4 All E.R. 412 (C.A.) 12 
Delaware Elusive Divide: Clarifcation and Further Movement Toward a Merits-Based 
Analysis for Distinguising Derivative and Direct Claims in Gostino v. Hicks and Tooley 
„ÚÒ‰ ¯˘‡Î .v. Donaldson, Lufkin & Jenrette, Inc” 30 Del. J. Corp. L. (2005) 389 
ÈÏÚ·Ï ¯ÂÒÓÏ ‰Ï‰Ó ˙ÂÚˆÓ‡· ‰¯·Á‰ ·ÂÈÁ ÔÂ‚Î ˙ÂÈÓ‰ ÈÏÚ· ˙·ÂËÏ ‡Â‰ ‰ÚÈ·˙· ˘˜·˙Ó‰
‰ÚÈ·˙Î ‡ÏÂ ˙È˘È‡ ‰ÚÈ·˙Î ˙˘‚ÂÓ ˙ÂÈ‰Ï ‰ÎÈ¯ˆ ‰ÚÈ·˙‰ ,˙ÂÒÎ‰Â ˙Â‡ˆÂ‰ Á"Â„ ˙ÂÈÓ‰ 
61y58 ˙Â‡˜ÒÙ ,Ó"Ú· Í¯Î· ¯Â„Ó ' ¯Ï‚ 1759/03 ,1758/03 (‡"˙) ‡"˙· ˜ÒÙ˘ ÈÙÎ ,˙¯Ê‚ 

.(7.5.06) 
.Supra note 4 13 

.Ibid, at p. 988  14 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

‰˙ÈÈ‰ ‰¯·Á‰ Ì‡ Ì‚ .ÔÈËÂÏÁÏ Ò¯‰ Â˙ÂÏÏÎ· ̃ ÒÚ‰˘ ‰„·ÂÚÏ ̇ ÒÁÈÈ˙Ó Ú·Â˙‰ ̇ ÚÈ·˙
‰È‰ ‡Ï Ú·˙‰ È„È ÏÚ ‰ÊÂÁ‰ ˙¯Ù‰ ·˜Ú ‰ÓÓ Á˜Ï˘ ‰ÊÂÁ‰˘ È¯‰ ,ÌÈÈÂˆÈÙ ˙Ï·˜Ó 
„¯ÂÈ ‰È‰ Ú·Â˙‰ Ï˘ ̇ ÂÈÓ‰ ÈÂÂ˘Â ,Ì˙ÂÓ„˜Ï ÌÈ¯ÊÂÁ ÂÈ‰ ‡Ï ‰È˜ÒÚ ÔÎ ÏÚÂ ,‰ÈÏ‡ ̄ ÊÂÁ 
Ë"˘ÈÏ 300,000 Ï˘ ÌÂÎÒ‰ ÈÎ ËÙ˘Ó‰ ˙È· ÔÈÈˆÓ „ÂÚ .15Ú·˙‰ Ï˘ Â˙Â‚‰˙‰ ·˜Ú
ÈÒÎ ˙‡ ˜¯ ‡Ï Û˜È˘ ‰˙Â‡ Â˙·ÈÊÚ ˙Ú· ‰¯·ÁÏ ÂÈ˙ÂÈÓ ˙¯ÈÎÓ ˙Ú· Ú·˙‰ Ï·È˜˘ 
ÏÚ ‰ÒÂÎÈ ‡Ï ‰Ê Í¯Ú Ô„·Â‡Â ,„È˙Ú· ‰¯·Á‰ Ï˘ ÌÈ·ÂË‰ ÌÈÈÂÎÈÒ‰ ̇ ‡ Ì‚ ‡Ï‡ ‰¯·Á‰ 
ÂÈ‡ Ú·Â˙Ï Ì¯‚˘ ̃ Ê‰Ó ̃ ÏÁ ÈÎ ‡ÂÙ‡ ‡È‰ ‰˜ÒÓ‰ .16‰¯·Á‰ È„È ÏÚ ‰ÚÈ·˙ ̇ ˘‚‰ È„È 
,˙ÂÙ˜˙˘‰ ‰ÂÂ‰Ó˘ ̃ Ê‰ Ï˘ ̃ ÏÁ Â˙Â‡ È·‚Ï Ì‚ .17‰¯·ÁÏ Ì¯‚˘ ̃ Ê‰ Ï˘ ̇ ÂÙ˜˙˘‰ 
Ï˘ ̇ Â¯˘Ù‡‰ ̄ ÒÂÁ ·˜Ú ̇ ‡ÊÂ ,‰ÚÈ·˙‰ ̇ ‡ ̄ ˘Ù‡Ï ̆ È ÈÎ ÌÈ¯ÂÚ¯ÚÏ ËÙ˘Ó‰ ̇ È· Ú·Â˜ 
ÈÂˆÈÙÏ ˘˘Á „ÂÚ ÔÈ‡ ÂÊÎ ‰Èˆ‡ÂËÈÒ· .18Ú·˙‰ Ï˘ Â˙Â‚‰˙‰Ó Ú·˘ ‰˘È‚‰Ï ‰¯·Á‰
‰Â˘ .Ú‚Ù˘ ˙ÂÈÓ‰ ÏÚ· È„È ÏÚ ‰ÚÈ·˙‰ ˙˘‚‰ ˙‡ ÚÂÓÏ ÌÂ˜Ó ÔÈ‡ ÔÎ ÏÚÂ ,ÏÂÙÎ 
ÏÚ· ÈÈÚ· ÔÁ ‡ˆÂÓ ÂÈ‡˘ ,Ú·˙‰ ÌÚ ‰¯˘Ù ÌÎÒ‰Ï ‰ÚÈ‚‰ ‰¯·Á‰˘ ‰¯˜Ó· ·ˆÓ‰ 

.19˙ÂÙ˜˙˘‰‰ ÏÏÎ ̇ ‡ ÏÈÁ‰Ï ‡Ï˘ ‰·ÈÒ ÔÈ‡ ‰ÊÎ ‰¯˜Ó· .˙ÂÈÓ‰ 
20˙È˘È‡ ‰ÚÈ·˙ ˙ÂÎÊ ˙ÂÈÓ‰ ÏÚ·Ï ˙Â˜‰Ï ˙Â„·ÂÚ ˙ÎÒÓ ‰˙Â‡ ‰ÈÂ˘Ú ÌÈ˙ÈÚÏ 
Â‡ ‰ÚÈ·˙‰ ˙˘‚‰ Í¯„ ˙‡ ¯ÂÁ·Ï ˙ÂÈÓ‰ ÏÚ· È‡˘¯ ‰ÊÎ ‰¯˜Ó· .21˙Á‡Î ˙¯Ê‚Â 
˙ÂÎÓÒ‰Ó Â‚¯Á ‰¯·Á· ‰¯˘Ó È‡˘Â ¯˘‡Î :‰Ó‚Â„Ï .22˙ÂÈËÏÂÓÈÒ ˙ÂÚÈ·˙ ˘È‚‰Ï
Í˘Ó‰ ˙‡ ÚÂÓÏ ËÙ˘Ó‰ ˙È·Ó ˘˜·Ï ˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙ÂÎÊ ‰¯ÂÚÈ ,Ì‰Ï ˙È˜ÂÓ‰ 
‰‚È¯Á˘ ÔÂÂÈÎ ,˙‡Ê ÌÚ .˙Â¯·Á‰ ̃ ÂÁÏ (·) 55 ÛÈÚÒ ÈÙ ÏÚ ̇ ‚¯ÂÁ‰ ‰ÏÂÚÙ‰ Ï˘ ‰ÚÂˆÈ·
˘È‚‰Ï ˙ÂÈÓ‰ ÏÚ· È‡˘¯ ,‰¯·Á‰ ÈÙÏÎ ‰¯˘Ó‰ È‡˘Â Ï˘ ‰·ÂÁ ˙¯Ù‰ ‰ÂÂ‰Ó ˙‡ÊÎ
„ÚÒ ˜¯ ‡Ï ÚÂ·˙Ï ÏÎÂÈ ÂÊ ‰ÚÈ·˙ ˙¯‚ÒÓ· .‰¯˘Ó È‡˘Â Ì˙Â‡ „‚ ˙¯Ê‚ ‰ÚÈ·˙ Ì‚ 

.23‰¯·ÁÏ Ì¯‚˘ ̃ Ê‰ ÔÈ‚· ÌÈÈÂˆÈÙ Ì‚ ‡Ï‡ ,‰ÏÂÚÙ‰ Í˘Ó‰ ̇ ÚÈÓ Ï˘ 
‰ÚÈ·˙ Ô‰ ˙Â„·ÂÚ ˙ÎÒÓ ‰˙Â‡ ÔÈ‚· ˘È‚‰Ï ˙Â¯˘Ù‡ ˙ÂÈÓ‰ ÏÚ·Ï „ÂÓÚ˙ ÌÈ˙ÈÚÏ
Ô‰Â ,‰ËÈÏ˘ ÏÚ· È„È ÏÚ Â‡ ‰¯˘Ó ‡˘Â È„È ÏÚ ‰·ÂÁ ˙¯Ù‰ ÔÈ‚· ÔÂ‚Î ,˙¯Ê‚ 

.Ibid 15 

.Ibid 16 
.Ibid, at p. 990  17 

.Ibid, at p. 990 (per J. Waller); at p. 1001 (per J. Chadwick) 18 
.Gardner v. Parker, supra note 4, paras. 60y64 19 

Ì‡˙‰· ˙È‚ÂˆÈÈ ‰Ú·Â˙ ˘È‚‰Ï Ô˙È ,ÌÈ„Á‡ ˙ÂÈÓ ÈÏÚ·Ï ˙È˜ÂÓ ˙È˘È‡ ‰ÚÈ·˙Ï ˙ÂÎÊ‰ ¯˘‡Î 20 
Â‡¯ ˙È‚ÂˆÈÈ ‰ÚÈ·˙ Ô‰Â ˙¯Ê‚ ‰ÚÈ·˙ Ô‰ ˙ÏÏÂÎ‰ ‰ÚÈ·˙Ï .˙Â¯·Á‰ ˜ÂÁÏ 218y207 ÌÈÙÈÚÒÏ 

.Prudential Assurance, supra note 4 ÔÈÈÚ· 
.Biala Pty. v. Mallina Holdings Ltd., 14 ACLR 350 (1988) Ï˘ÓÏ Â‡¯ 21 

È„È ÏÚ ‰˙ÂÓ˘ ‰„ÚÂÂ‰ ˙ÂˆÏÓ‰ ÂÂ˘‰ .Cooke v. Cooke [1997] 2 BCLC 28 (1996) 22 
Z ‰¯·Á· ¯Ë˘ÓÂ ‰·Ó ˙ÂÏ‡˘· ‰Ó¯ÂÙ¯ ˙Úˆ‰ Í¯ÂˆÏ American Law Institute-‰ 
The American Law Institute, Principles of Corporate Governance: Analysis and 

.Recommendations, Proposed Final Draft (1992) §7.01(c)
„ÂÒÈ‰ ÈÎÓÒÓ ˙Â‡¯Â‰ ˙¯Ù‰ ·˜Ú ÂÏ Ì¯‚˘ ˜Ê ÔÈ‚· ˙ÂÈÓ‰ ÏÚ· Ï˘ ˙È˘È‡‰ ‰ÚÈ·˙‰ ˙ÂÎÊÏ 23 

.11 ˜¯Ù (Â"Ò˘˙ ,‰ÈÈ˘ ‰¯Â„‰Ó) ˙ÂÙÂ¯˙Â ‰ÚÈ·˙ ˙ÂÈÂÎÊ Z ‰¯·Á· ˙ÂÈÓ ÈÏÚ· Ô‰Î 'ˆ Â‡¯ 
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˙ÂÎÊ ‰˜Ó ÛÈÚÒ‰ .˙Â¯·Á‰ ˜ÂÁÏ 191 ÛÈÚÒ ÈÙ ÏÚ ÁÂÙÈ˜ ÔÈ‚· ˙È˘È‡ ‰ÚÈ·˙ 
ÏÚ· ÏÂÎÈ ‰Ï‡Î ÌÈ¯˜Ó· ,ÚÓ˘Ó .24˙ÂÈÓ‰ ÈÏÚ· ÏÏÎÏ Ú‚Â ÁÂÙÈ˜‰ ¯˘‡Î Ì‚ „ÚÒÏ 
‰ÚÈ·˙ ̇ ˘‚‰ ÔÈ·Ï ÁÂÙÈ˜ ‰¯˜ÓÏ „ÚÒ‰ ̇ ¯‚ÒÓ· ̇ È˘È‡ ‰ÚÈ·˙ ̇ ˘‚‰ ÔÈ· ̄ ÂÁ·Ï ̇ ÂÈÓ 
Ï˘ ·Á¯‰ ̇ Ú„‰ ÏÂ˜È˘ ‡Â‰ ÏÈÚÏ˘ ̇ ÂÚÈ·˙‰ È˙˘· ‰ÂÂ˘‰ „ˆ‰ .25‰¯·Á‰ Ì˘· ˙¯Ê‚
‰ÈÂ˘Ú ÁÂÙÈ˜ ÔÈ‚· ‰ÚÈ·˙ .‰ÚÈ·˙‰ ˙Â‡ˆÂ˙· ‡Â‰ ‰Â˘‰ „ˆ‰ .Ô‰È·‚Ï ËÙ˘Ó‰ ˙È· 
„ÂÚ· ,˙ÁÙ˜Ó‰ ˙Â‚‰˙‰‰Ó ‰‡ˆÂ˙Î ˜Ê ÂÏ·Ò˘ ˙ÂÈÓ‰ ÈÏÚ·Ï È˘È‡ ÈÂˆÈÙ ˙Â˜‰Ï 
·Á¯‰ ÔÂÂ‚Ó‰ .‰Ï Ì¯‚˘ ˜Ê‰ ÔÈ‚· ‰¯·ÁÏ ÈÂˆÈÙ ˙Â˜‰Ï ‰ÈÂ˘Ú ˙¯Ê‚‰ ‰ÚÈ·˙‰˘
ÔÎÂ ÁÂÙÈ˜ ‰¯˜ÓÏ „ÚÒ‰ ÈÙ ÏÚ ‰ÚÈ·˙ ˙¯‚ÒÓ· Ï·˜Ï ˙ÂÈÓ ÏÚ· ÏÂÎÈ˘ ÌÈ„ÚÒ‰ Ï˘ 
ÌÈ¯˜Ó· ÌÈÈÂ˘Ú ,˙¯Ê‚‰ ‰ÚÈ·˙· ‰¯·ÁÏ „ÚÒ‰Ó Ï„·‰· ,È˘È‡ „ÚÒ Ï·˜Ï ˙Â¯˘Ù‡‰ 
˙‡Ê .26˙¯Ê‚‰ ‰ÚÈ·˙‰ ÈÙ ÏÚ ÂÊ ‰ÏÈÚ· ‰ÚÈ·˙ ˙Ù„Ú‰ ÔÂÂÈÎÏ ÛÎ‰ ˙‡ ˙ÂË‰Ï ÌÈ·¯
Ï„·‰· ,ËÙ˘Ó‰ ̇ È· Ï˘ Â¯Â˘È‡ ̇ ‡ ‰ÏÈÁ˙ ̆ ˜·Ï ̆ È ̇ ¯Ê‚ ‰ÚÈ·˙ ̇ ˘‚‰ Í¯ÂˆÏ ,„ÂÚÂ 
‰ÚÈ·˙ ˙˘‚‰ ÛÈ„Ú‰Ï ÌÈÚ·Â˙‰ ÌÈÈÂ˘Ú ‰Ê ÌÚËÓ Ì‚ .ÁÂÙÈ˜ ‰¯˜ÓÏ „ÚÒÏ ‰ÚÈ·˙Ó 
˙‡ ÌÈ¯È·ÒÓ ‰Ï‡ ÌÈÓ¯Â‚ .˙¯Ê‚‰ ‰ÚÈ·˙‰ ÍÈÏ‰Ï ̃ ˜ÊÈ‰Ï ÌÂ˜Ó· ÁÂÙÈ˜ ‰¯˜ÓÏ „ÚÒÏ 

.27˙Â¯Ê‚ ̇ ÂÚÈ·˙ Ï˘ ÌÈÎÈÏ‰‰ ËÂÚÈÓ 
ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· „ÓÂÚ ˙¯Ê‚ ‰ÚÈ·˙ ÔÈ·Ï ˙È˘È‡ ‰ÚÈ·˙ ÔÈ· ‰Á·‰‰ ÏÚ 

:28˙ÂÈ˘Ú˙ ÂÙÓË ' Ó"Ú· ˙˘˜Â Ô‚Ó ÔÈÈÚ· 

ÍÈ¯ˆ „ÚÒÏ ‰ÚÈ·˙ ˘È‚‰Ï Ô˙È ÂÈ‚·˘ ÁÂÙÈ˜‰ ÈÎ ˙Â˘¯ÂÙÓ Ú·Â˜ ˙Â¯·Á‰ ˜ÂÁÏ 191 ÛÈÚÒ 24 
Â‡¯ .˜ÂÁ‰ ˙˜È˜ÁÏ Ì„Â˜ Ì‚ È˙Ú„Ï ·ˆÓ‰ ‰È‰ ‰ÊÎ ."Ì˜ÏÁ Â‡ ÌÏÂÎ" ˙ÂÈÓ‰ ÈÏÚ·Ï Ì¯‚È‰Ï

.201ß ,‰Â˘‡¯ ‰¯Â„‰Ó ,1 ‰¯Ú‰ ÏÈÚÏ ,Ô‰Î ‰Ê ÔÈÈÚÏ 
˙ÂÓÊÈÏ ‰¯·Á ÔÂÒÏÎÈÓ ‰È¯‡ ' 'Á‡Â Ó"Ú· ˙ÂÚ˜˘‰Â ‰È· ÌÂÊÈÈ ÔÂÏ‡ È˜ÒÁ 9646/04 ‡"Ú¯ 25 
Anderson v. Hogg, 2002 S.C. 190, 197 (Ex. Div.); ;5 ‰˜ÒÙ· ,380 (3)Ë „"Ù ,'Á‡Â Ó"Ú· 
Clark v. Cutland [2003] 2 BCLC 393 (C.A.); Atlasview Ltd v. Brightview Ltd. [2004] 2 

.BCLC 191, paras. 61y63 (Ch.D.)
Â˙ÂÎÊ ˙‡ ÏÂÏ˘˙ ‡Ï ÁÂÙÈ˜ ‰¯˜ÓÏ „ÚÒ‰ ÏÚ ÍÓ˙Ò‰· ‰ÚÈ·˙‰ ˙˘‚‰ ÈÎ ‰Ú·˜ ˙ÈÏ‚‡‰ ‰˜ÈÒÙ‰ 26 
,‰ÚÈ·˙‰ ˙˘‚‰ Ì˘Ï ‡ÈˆÂ‰˘ ˙Â¯È·Ò‰ ˙Â‡ˆÂ‰‰ Ï˘ ‰¯·Á‰Ó ¯ÊÁ‰ Ï·˜Ï ˙ÂÈÓ‰ ÏÚ· Ï˘
‰ÎÏ‰ .Clark v. Cutland, ibid, para. 35 ‰Ê ÔÈÈÚÏ Â‡¯ .‰¯·Á‰ Ï˘ ‰˙·ÂËÏ ‰„ÚÂ ÂÊ ¯˘‡Î
˙Â¯˘Ù‡ ˙ÓÈÈ˜ ¯˘‡Î ,˙¯Ê‚‰ ‰ÚÈ·˙‰ ÍÈÏ‰· ˘ÂÓÈ˘· ‰Èˆ·ÈËÂÓ‰ ˙‡ ˘ÈÏÁ‰Ï È„Î ‰· ˘È ÂÊ
.‰¯·Á‰ ˙·ÂËÏ ‡Â‰ ˘˜Â·Ó‰ „ÚÒ‰Â ÁÂÙÈ˜ ‰¯˜ÓÏ „ÚÒ Ï˘ ‰ÏÈÚ‰ ÏÚ ÍÓ˙Ò‰· ‰ÚÈ·˙‰ ˙˘‚‰Ï 
A. Reisberg “Indemnity Costs Orders under s. 459 Petition” 25 Company Lawyer Ì‚ Â‡¯ 
.(2004) 116; J. Payne “Shareholders’ Remedies Reassessed” 67 Mod. L. Rev. (2004) 500 
I. Ramsay “Corporate Governance, Â‡¯ .˙Â¯Á‡ Common Law ˙ÂÈ„Ó· Ì‚ ̇ Ï·Â˜Ó ÂÊ ‰ÚÙÂ˙ 27 
Shareholders Litigation and the Prospects for a Statutory Derivative Action” 15 UNSW 

.L.J. (1992) 149, 163
Ï˙· ÈÊÂÁÓ‰ ËÙ˘Ó‰ ˙È·· ‰ÈÚ˘È ËÙÂ˘‰ ‰Á„ ‰Ê ÌÚËÓ .327 ,312 (2) ‡ „"Ù ,2967/95 ‡"Ú 28 
¯ÒÏ ' „ÏÙÈ¯‚ 15196/02 ‡"˘· ,1981/02 ‡"˙· ˙È‚ÂˆÈÈ ‰Ú·Â˙ ¯Â˘È‡Ï ‰˘˜·‰ ˙‡ ·È·‡
‰¯·Á‰ Ï˘ ˙ÈÏÎÏÎ‰ ‰˙ÂËËÂÓ˙‰˘ Ú·Â˙‰ ˙ÚË ÈÎ Ú·˜ ËÙÂ˘‰ .5293 (2)2003 ÁÓ-˜˙ ,'Á‡Â 
‰È‡ ‰¯·Á· ‰¯˘Ó‰ È‡˘Â ÂÚˆÈ·˘ ˙ÂÏ˘ÂÎ ˙Â‡˜ÒÚ ˙¯„Ò· ‰ˆÂÚ ‰· ˙ÂÈÓ ÏÚ· ‰È‰ ‡Â‰˘

.˙È˘È‡ ‰ÚÈ·˙ ˙ÏÈÚ Ú·Â˙Ï ‰˜Ó 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

Â˙Â‡ ˜Ê· ÈÂÏ˙ È˙Ï· ˜Ê Ï·ÂÒ ˙ÂÈÓ ÏÚ· ¯˘‡Î ÈÎ ,ÔÂ¯˜ÈÚ· ,‡Â‰ ÏÏÎ‰"
ÌÏÂ‡ .‰¯·ÁÏ Ì¯‚˘ ˜Ê· ‰ÈÂÏ˙ È˙Ï· ˙È˘È‡ ‰ÚÈ·˙ ÂÏ ‰Ó˜ ,‰¯·Á‰ ˙Ï·ÂÒ 
ÈÏÚ· ÏÎÂ ‰È˙ÂÈÓ ÈÂÂ˘Â ‰¯·Á‰ Í¯Ú ˙„È¯È ·˜Ú ˙ÂÈÓ ÏÚ·Ï Ì¯‚ ˜Ê‰ Ì‡ 
˙ÏÈÚ ,˙ÂÈÓ ÏÚ·Ï Z ÏÏÎ Í¯„· Z ‰Ó˜ ‡Ï ,‰„ÈÓ ‰˙Â‡· ÌÈ˜ÂÊÈ ˙ÂÈÓ‰

.‰¯·Á‰ È˜Ê ˙‡ Û˜˘Ó‰ È˘Ó ˜Ê Â‰Ê .˙È˘È‡ ‰ÚÈ·˙ 
˙ÂÎÊ ˙¯Ù‰Ó ‰‡ˆÂ˙Î Ì¯‚˘ ˜Ê ,Ì‰ÈÈ· ,ÌÈ‚ÂÒ ‰ÓÎÓ ÌÈ‚È¯Á Ï"‰ ÏÏÎÏ 
ÈÏÚ· ˙ˆÂ·˜Ï Â‡ ˙ÂÈÓ ÏÚ·Ï Ì¯‚˘ ˜Ê Â‡ ‰ÊÎ˘ ¯Â˙· ˙ÂÈÓ ÏÚ· Ï˘ ˙ÈÊÂÁ
ÁÂÙÈ˜ ·˜Ú Ì¯‚˘ ˜Ê Â‡ ,ÌÈ¯Á‡ ˙ÂÈÓ ÈÏÚ·Ï Ì¯‚˘ ˜Ê‰Ó ‰Â˘‰ ˙ÂÈÓ 
‡Ù˜ÂÓ ,‚ÂÊÈÓ ¯Á‡Ï ¯˘‡Î ,Ï˘ÓÏ Ì‰ ‚È¯Á‰ ¯„‚Ï ÌÈÏÙÂ‰ ÌÈ¯˜Ó .ËÂÚÈÓ‰ 
¯˘‡Î Â‡ ,ÌÈ‚Â‰ È˙Ï· ÌÈ‡˙· ·Â¯ ˙ÂÈÓ ÈÏÚ· È„È ÏÚ ˙ÂÈÓ‰ ÈÏÚ· ËÂÚÈÓ
˙¯·Á ÔÈ· ˙Â‚Â‰ È˙Ï· ˙ÂÈˆ˜‡Ê¯Ë· ˙· ˙¯·Á ÔÎÂ˙Ó Ô˜Â¯Ó ,Ì‡ ˙¯·Á· ·Â¯‰ 

."˙·‰Â Ì‡‰ 

‰¯·Á‰ Ì˘· ˙ÂÚÈ·˙ ˘È‚‰Ï ˙ÂÎÓÒ‰ .2 

‰¯·Á‰ Ï˘ „ÂÒÈ‰ ÈÎÓÒÓ˘ ‰Ê ‡Â‰ ‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˘È‚‰Ï ÍÓÒÂÓ‰ Ô‚¯Â‡‰ 
˙ÂÎÓÒ‰Ó ˜ÏÁÎ ÌÈ¯ÂË˜¯È„Ï ÂÊ ˙ÂÎÊ ÏÏÎ Í¯„· ˙Â˜‰Ï Ï·Â˜Ó .ÍÎÏ Â˙Â‡ ÌÈÎÈÓÒÓ
‡Ï˘ ‰¯·Á‰ Ï˘ ˙ÂÎÓÒ" ÈÎ Ú·Â˜ ˙Â¯·Á‰ ˜ÂÁÏ 49 ÛÈÚÒ .Ì‰Ï ˙È˜ÂÓ‰ ˙È¯ÂÈ˘‰ 

.29"‰ÏÈÚÙ‰Ï ÔÂÈ¯ÂË˜¯È„‰ È‡˘¯ ,¯Á‡ Ô‚¯Â‡Ï ÔÂ˜˙· Â‡ ˜ÂÁ· ‰˙˜Â‰ 

.ÔÂ˜˙· ‰ÚÂ·˜ ‰˙ÈÈ‰ ÔÂÈ¯ÂË˜¯È„‰ Ï˘ ˙È¯ÂÈ˘‰ ˙ÂÎÓÒ‰ ,˙Â¯·Á‰ ˜ÂÁÏ Ì„˜˘ ÈËÙ˘Ó‰ ·ˆÓ· 29 

.ÔÂÈ¯ÂË˜¯È„Ï ‰¯·Á‰ È˜ÒÚ ÏÂ‰ÈÏ ˙È¯ÂÈ˘‰ ˙ÂÎÓÒ‰ ˙‡ 71 ‰˜˙· ‰Ó‚Â„Ï ÔÂ˜˙‰ Ì‚ ‰˜‰ ÍÎ
ÍÓÒÂÓ „Á‡ ¯ÂË˜¯È„ ÔÈ‡ ,„Á‡ ‡Â‰ ÌÈ¯ÂË˜¯È„‰ ̇ ÂÏÂÚÙÏ È˜ÂÁ‰ ÔÈÈÓ‰ ÈÎ Ú·Â˜ ÔÂ˜˙‰ ̄ ˘‡Î Ì‚
,ÔÂÈ¯ÂË˜¯È„‰ È„È ÏÚ Ï·˜˙‰Ï ‰ÎÈ¯ˆ ‰ËÏÁ‰‰ ‡Ï‡ ,‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˙˘‚‰Ï ‰ËÏÁ‰ Ï·˜Ï
ÔÈÈÚ :ÔÏ‰Ï) 274 (3)‚"˘˙ Ó"Ù ,¯„‰ ' ·Â„Â¯ 1863/91 (‡"˙) Ù"‰· Ô¯Â‚ ËÙÂ˘‰ Ú·Â˜˘ ÈÙÎ
ÈÏÚ· ,Ô‰Î 'ˆ ‰‡¯) ‰Ó˘· ˙ÂÚÈ·˙ ˙˘‚‰ Ì‚ ,ÌÈ¯·„‰ Ú·ËÓ ,ÏÏÂÎ ‰¯·Á‰ È˜ÒÚ ÏÂ‰È" (·Â„Â¯
ÂÈÙ ÏÚ ,‰¯·Á‰ ÔÂ˜˙Ï ‡83 ‰˜˙Ï ˘Â¯ÈÙ Ô˙Ó ,Ì¯· ,(484 ˙ÂÙÂ¯˙Â ‰ÚÈ·˙ ˙ÂÈÂÎÊ ‰¯·Á· ˙ÂÈÓ
ÈÙ ÏÚ .˙Ú„‰ ÏÚ Ï·˜˙Ó ÂÈ‡ ,ÂÁÂ¯ ÏÚ ‰ÏÂÚ‰ ÏÎÎ ,ÂÓˆÚ· ‰¯·Á‰ ˙‡ Ï‰Ï È‡˘¯ ¯ÂË˜¯È„ ÏÎ
˙˘‚‰ ¯·„· ‰ËÏÁ‰ Ï·˜Ï ¯ÂË˜¯È„ ÏÂÎÈ Ï"‰ ‡83 ‰˜˙Ï ˘˜·Ó‰ È„È ÏÚ ˙ÚˆÂÓ‰ ˙Â˘¯Ù‰
Â˙Â‡· .Ì˙„ÓÚ ˙‡ ÚÈ·‰Ï ‰¯·Á· ÌÈ¯ÂË˜¯È„‰ ̄ ‡˘Ï ‰˙Â‡ ˙ÂÓ„Ê‰ Ô˙˘ ‡Ï·Â ,ÂÓˆÚ· ‰ÚÈ·˙
‰ÚÈ·˙‰ ‰˙Â‡ ˙‡ ˜ÂÁÓÏ ÂÓˆÚ ˙Ú„ ÏÚ ËÈÏÁ‰Ï ‰¯·Á‰ Ï˘ ¯Á‡ ¯ÂË˜¯È„ ÏÂÎÈ ˜ÂÈ„· ÔÙÂ‡
‰È‡ ÂÊ ‰‡ˆÂ˙ .„Á‡ ¯ÂË˜¯È„ Ï˘ ˘¯„‰ È˜ÂÁ‰ ÔÈÈÓ‰ ‡ÏÓ˙È Ô‡Î Ì‚ ÔÎ˘ ,‰˙˘‚‰ ¯Á‡Ï „ÈÓ
‰È‡ ‰ÈÓÈ ¯˘‡Î „˜Ù˙Ï ‰ÏÂÎÈ ‰È‡ ‰¯·Á‰ .Ï·˜˙‰Ï ‰ÏÂÎÈ ‰È‡Â ÔÂÈ‚È‰‰ ˙¯Â˘ ÌÚ ˙·˘ÈÈ˙Ó
‰ËÏÁ‰ ÏÂËÈ· ÏÚ ËÈÏÁ‰Ï ÏÂÎÈ ¯ÂË˜¯È„ ÏÎ ¯˘‡Î ,ÍÎÓ ‰¯˙ÈÂ ,‰Ï‡Ó˘ ‰˘ÂÚ ¯˘‡ ˙‡ ˙Ú„ÂÈ
˙‡ ˘¯ÙÏ ˘È .˙ÂËÏÁ‰ ˙Ï·˜Ï È˜ÂÁ ÔÈÈÓ ‰ÂÂ‰Ó „Á‡ ¯ÂË˜¯È„˘ ÌÚË‰ ÔÓ ˜¯ ,¯Á‡ ¯ÂË˜¯È„ Ï˘
‰˙È ¯˘‡Î ˜¯ ,„Á‡ ¯ÂË˜¯È„ ‰È‰È ˙ÂËÏÁ‰ ˙Ï·˜Ï È˜ÂÁ‰ ÔÈÈÓ‰ ÈÎ ˙Ú·Â˜Î Ï"‰ ‡83 ‰˜˙
.4 ‰˜ÒÙ· ,Ì˘) "ÂÊ ˙ÂÓ„Ê‰ ÂÏˆÈ ‡Ï Ì‰Â ,Ì¯·„ ˙‡ ¯ÓÂÏ ‰˙Â‡ ˙ÂÓ„Ê‰ ÌÈ¯ÂË˜¯È„‰ ¯‡˘Ï 
Gower and Davies’ Â‡¯ ÈÏ‚‡‰ ÔÈ„· ‰¯·Á‰ Ì˘· ˙ÂÚÈ·˙ ˘È‚‰Ï ÔÂÈ¯ÂË˜¯È„‰ ˙ÂÎÓÒÏ .(.‚ 
ÔÈ„· ;Principles of Modern Company Law (London, 7th ed., by P.L Davies, 2003) 444 

.Australian Corporation Law, Principles and Practice vol. 2 §3.4.0005 Â‡¯ ÈÏ¯ËÒÂ‡‰ 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

Ô‚¯Â‡ ÏÎ ÂÈÙÏ˘ ,ÌÈ‚¯Â‡‰ ˙Â‡ÓˆÚ Ï˘ ÔÂ¯˜ÈÚ· ÔÈ„‰ ¯ÈÎ‰ ˙Â¯·Á‰ ˜ÂÁÏ Ì„Â˜
˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ ÔÈ‡ ‰Ê ÔÂ¯˜Ú ÁÂÎÓ .ÂÈ„È· ˙Â„˜ÙÂÓ˘ ˙ÂÈÂÎÓÒ‰ ˙ÏÚÙ‰· È‡ÓˆÚ 
‰ËÏÁ‰ ÂÏ·È˜ ‰Ï‡˘ ÌÂ˜Ó· ,‰ÚÈ·˙ ˘È‚‰Ï ‡Ï˘ ÌÈ¯ÂË˜¯È„Ï ˙Â¯Â‰Ï ˙ÎÓÒÂÓ 
˙Â‡¯Â‰ ‰Â˜˙· ÚÂ·˜Ï ̇ È‡˘¯ ‰¯·Á" ÈÎ Ú·Â˜ ̇ Â¯·Á‰ ̃ ÂÁÏ (‡) 50 ÛÈÚÒ .30‰˘È‚‰Ï
Ì‚˘ Ô‡ÎÓ ."...¯Á‡ Ô‚¯Â‡Ï ˙ÂÂ˙‰ ˙ÂÈÂÎÓÒ ÏÂËÈÏ ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ ˙È‡˘¯ Ô‰ÈÙÏ 
˙ÂÎÓÒ ‰ÓˆÚÏ ÏÂËÈÏ ‰ÏÂÎÈ ̇ ÈÏÏÎ‰ ‰ÙÈÒ‡‰ .ÔÂÈ¯ÂË˜¯È„‰ ̇ Â‡ÓˆÚ ̇ ¯Ó˘ ̃ ÂÁ‰ ÈÙÏ 
ÔÂÈ¯ÂË˜¯È„‰ ÔÓ ¯ˆ· ¯˘‡Î Â‡ ,ÔÂ˜˙· ‰ÎÓÒ‰ ÍÎÏ ‰˙ÈÈ‰ Ì‡ ˜¯ ÔÂÈ¯ÂË˜¯È„‰ Ï˘
‰Â˘ ÍÎ· .31‰¯·Á‰ Ï˘ ÔÈ˜˙‰ ÏÂ‰ÈÏ ̇ ÈÂÈÁ ̇ ÂÎÓÒ‰ ̇ ÏÚÙ‰Â ÂÈ˙ÂÈÂÎÓÒ ̇ ‡ ÏÈÚÙ‰Ï 
Ï˘ Â„ÓÚÓÓ ,˙Â¯ÂÓ‡‰ ˙ÂÏ·‚ÈÓ· ˙Â·¯Ú˙‰ ÈÙÓ ÔÒÂÁÓ‰ ,ÔÂÈ¯ÂË˜¯È„‰ Ï˘ Â„ÓÚÓ 
ÂÏ ˙Â¯Â‰Ï È‡˘¯ ÔÂÈ¯ÂË˜¯È„‰˘ ‰Ê Ô·ÂÓ· ,Â˙Â‡ÓˆÚ· ¯ÈÎÓ ÂÈ‡ ˜ÂÁ‰˘ ,Ï"ÎÓ‰
Ï·Â˜Ó‰ ËÙ˘Ó‰ ̄ ÈÎ‰ ‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˘È‚‰Ï ̇ ÂÎÓÒÏ Ú‚Â‰ ÏÎ· .32ÏÂÚÙÏ „ˆÈÎ 
ÌÂ˜Ó· ‰ÚÈ·˙ ˘È‚‰Ï ÔÂÈ¯ÂË˜¯È„‰ Ï˘ ÂÊÏ ‰ÏÈ·˜Ó ˙ÂÎÊ ˘È ˙ÈÏÏÎ‰ ‰ÙÈÒ‡Ï˘ ÍÎ· 
‰ÙÈÒ‡‰ Z ÌÈ‚¯Â‡‰ È˘Ï :˙Â¯Á‡ ÌÈÏÈÓ· .33‰˘È‚‰Ï ‡Ï˘ ËÈÏÁ‰ ÔÂÈ¯ÂË˜¯È„‰˘ 
˙È·ÂÈÁ ‰ËÏÁ‰ ˙Ï·˜Ï ¯˘‡· ‰ÏÈ·˜Ó‰ ˙ÂÎÓÒ‰ ‰˙˜Â‰ Z ÔÂÈ¯ÂË˜¯È„‰Â ˙ÈÏÏÎ‰ 
˙˘‚‰Ï ÁÂÎ‰ ÔÈ· ‰Ê ¯˘˜‰· ‰Á·‰Ï È¯˘Ù‡ ¯·Ò‰ .‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˙˘‚‰Ï 
Ï˘ Â„ÂÁÈÈ· ‡ÂˆÓÏ Ô˙È ÔÂÈ¯ÂË˜¯È„‰ È„È· ÌÈ„˜ÙÂÓ‰ ÌÈ¯Á‡‰ ˙ÂÁÂÎ‰ ÔÈ·Ï ‰ÚÈ·˙
,˙ÂÈÂÎÊ ˙Ó˘‚‰Ï ÈÚˆÓ‡ Â„ÂÒÈ· ‡Â‰ ‰Ê ÁÂÎ .‰¯·Á‰ Ì˘· ÌÈÎÈÏ‰ ˙ÁÈ˙ÙÏ ÁÂÎ‰ 
,Ï˘ÓÏ ÍÎ .‰¯·Á‰ Ï˘ ˙Â·Á‰ Â‡ ˙ÂÎÊ‰ ‰ÓÂÏ‚ ÔÓˆÚ Ô‰·˘ ˙Â¯Á‡ ̇ ÂËÏÁ‰Ó Ï„·‰· 
Â‡ ‰¯·ÁÏ ̇ ÂÈÂÎÊ ̇ ˜Ú‰Ï ÔÈ¯˘ÈÓ· ̇ Ó¯Â‚ ‰¯·Á‰ Ì˘· ‰ÊÂÁ· ÌÈ¯ÂË˜¯È„‰ ̇ Â¯˘˜˙‰
,ÌÓ‡ .˙ÂÓÈÈ˜ ˙ÂÈÂÎÊ ˙Ó˘‚‰Ï „ÚÂ ‰ÚÈ·˙‰ ÁÂÎ ,˙‡Ê ˙ÓÂÚÏ .‰ÈÏÚ ˙ÂÈÂ·Á ˙ÏË‰Ï 
˙ÂÈÂÎÊ ˙˜Ú‰Ï ¯·„ Ï˘ ÂÙÂÒ· ˙Ó¯Â‚ ‰¯·Á‰ Ï˘ ‰ÚÈ·˙‰ ÁÂÎ ˙ÏÚÙ‰Ï ‰ËÏÁ‰ Ì‚ 
Ô‰Â ˙ÓÈÈ˜ ˙ÂÎÊ ˙ÙÈÎ‡· ¯·Â„Ó˘ ÍÎ· Ô‰ ıÂÚ ‰„ÂÁÈÈ ÌÏÂ‡ ,(˙ÂÈÂ·Á ˙ÏË‰Ï Â‡)
,˙‡Ê ÌÚ .ËÙ˘Ó‰ ˙È· Z È·ÈË˜ÈÈ·Â‡ ÈÂˆÈÁ Ì¯Â‚Ï ‰¯ÂÒÓ ÔÈÈÚ· ‰ËÏÁ‰‰˘ ÍÎ· 
:ÔÂÈ¯ÂË˜¯È„‰ È„È· ÌÈ„˜ÙÂÓ‰ ÌÈ¯Á‡‰ ˙ÂÁÂÎÏ ‰ÚÈ·˙‰ ÁÂÎ ÔÈ· ‰Ï„·‰· È˘Â˜ ¯˙Â 
ÈÓÈËÈ‚Ï ÈÏÂ‰È ÏÂ˜È˘ È¯Ù ˙ÂÈ‰Ï ‰ÈÂ˘Ú ‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˘È‚‰Ï ‡Ï˘ ‰ËÏÁ‰
,‰¯·Á‰ Ì˘· ˙È¯˘Ù‡ ‰ÚÈ‚Ù ,‰ÚÈ·˙‰ ˙˘‚‰· ˙ÂÎÂ¯Î‰ ˙Â‡ˆÂ‰‰ ‰·Â‚ ÔÂ‚Î ,¯È·ÒÂ 
¯˘Ù‡Ï ‰˜„ˆ‰ ‡ÂˆÓÏ ‰˘˜ ‰Ï‡ ˙Â·ÈÒ· .·"ÂÈÎÂ ‰˙˘Ú˘ ˙ÂÚË Ï˘ ÈÂˆÈÁ ÈÂÏÈ‚ 

Automatic Self Cleansing Filter Syndicate Co. v. Cuninghame Â‡¯ ,ÌÈ‚¯Â‡‰ ˙Â‡ÓˆÚÏ 30 
[1906] 2 Ch. 34 (C.A.); John Shaw Sons (Salford) v. Shaw [1935] 2 K.B. 113 (C.A.); 

.Scott v. Scott [1943] 1 All E.R. 582 (Ch.D.)
.˙Â¯·Á‰ ˜ÂÁÏ (‡) 52 ÛÈÚÒ 31 

.˙Â¯·Á‰ ˜ÂÁÏ 51 ÛÈÚÒ 32 
Marshall’s Valve Gear Co. Ltd. v. Manning Wardle & Co. Ltd. [1909] Ch. 267; Alexander 33 
Â‡¯ .Ward & Co. Ltd. v. Samyang Navigation Co. Ltd. [1975] 1 W.L.R. 673, 679 (H.L.) 
ËÙÂ˘‰ Ï˘ ÂÈ„ ˜ÒÙ ,˙‡Ê ˙ÓÂÚÏ ,Â‡¯ .Gower and Davies, supra note 29, at p. 445 Ì‚ 
Breckland Group Holdings Ltd. v. London & Suffolk Properties Ltd. & ÔÈÈÚ· Harman 

.Ors (1988) 4 BCC 542 (Ch.D.) 

85 
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ËÙ˘Ó· ‰¯ÎÂ‰˘ ‰Á·‰Ï ¯Á‡ È¯˘Ù‡ ¯·Ò‰ .‰Ê ÏÂ˜È˘· ·¯Ú˙‰Ï ˙ÈÏÏÎ‰ ‰ÙÈÒ‡Ï 
Ï˘ ‰ÎÒ· ıÂÚ ÔÂÈ¯ÂË˜¯È„‰ ˙ÂÎÓÒ·˘ ÌÈ¯Á‡‰ ˙ÂÁÂÎÏ ‰ÚÈ·˙‰ ÁÂÎ ÔÈ· Ï·Â˜Ó‰ 
ÌÈÈÂ˘Ú ÌÈ¯ÂË˜¯È„‰ .ÔÂÈ¯ÂË˜¯È„‰ È„È· ÌÈÎÈÏ‰· ÁÂ˙ÙÏ ÁÂÎ‰ „ÂÁÈÈ Ï˘ ‰Ú¯Ï ÏÂˆÈ 
ÈÂÏÈ‚ ÚÂÓÏÂ ÌÓˆÚ ÏÚ ˙ÂÙÁÏ È„Î ˙‡ÊÂ ,‰¯·Á‰ Ì˘· ÌÈÎÈÏ‰· ÁÂ˙ÙÏ ‡Ï ËÈÏÁ‰Ï
˙ÚÈ·˜· Ô‡Î ¯·Â„Ó ÔÈ‡˘ ÔÂÂÈÎ .Ì‰ÈÏÚ ˙ÂÈ¯Á‡ ˙ÏË‰Ó ÚÓ‰Ï Â‡ Â˘Ú˘ ˙ÂÈÂÚË 
Z ˙È˘Ó‰ ˙ÂÎÊ· ˘ÂÓÈ˘ ˙ÂÚˆÓ‡· Ô˙Ó˘‚‰· ˜¯ ‡Ï‡ ,˙ÂÈÂ˘‡¯ ˙ÂÈÂ·ÁÂ ˙ÂÈÂÎÊ 
‰ÎÒ‰ .·¯Ú˙‰Ï ˙ÂÈÓ‰ ÈÏÚ· ·Â¯Ï ¯˘Ù‡Ï ˙ÂÂÎ ¯˙ÂÈ ˘È Z ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÊ‰
ÌÈ¯ÂË˜¯È„‰˘ ÌÂ˜Ó· ,‰¯·Á‰ Ì˘· ÌÈÎÈÏ‰· ÁÂ˙ÙÏ ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ Ï˘ ‰ËÏÁ‰˘ 
ÈÏÚ· ·Â¯ Ï˘ ‰ËÏÁ‰Ï ‰˘È¯„‰ ·˜Ú ˙˙ÁÙÂÓ ‰¯·Á· Ú‚Ù˙ ,˙‡Ê ˙Â˘ÚÏ Â·¯ÈÒ 

.‰¯·Á· ÚÂ‚ÙÏ ÔÈÈÂÚÓ ‰È‰È ‡Ï ·Â¯‰˘ ‡È‰ ‰Á‰‰˘Î ,˙ÂÈÓ‰
˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ Ï˘ ‰ÏÈ·˜Ó ˙ÂÎÓÒ· ‰¯ÈÎ‰˘ Ï·Â˜Ó‰ ËÙ˘Ó‰ ˙ÎÏ‰ ÈÎ ‰‡¯ 
‡Ï ,‰ÚÈ·˙ ˘È‚‰Ï ‡Ï˘ ËÈÏÁ‰ ÔÂÈ¯ÂË˜¯È„‰ ¯˘‡Î ,‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˘È‚‰Ï 
˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ Ï˘ ˙Â·¯Ú˙‰‰ ˙ÏÂÎÈ ˙‡ ÏÈ·‚Ó ˜ÂÁ‰ .˙Â¯·Á‰ ˜ÂÁ· ‰ËÏ˜
˙ÂÎÓÒ‰ ˙‡ ÏÂËÈÏ ‰ÙÈÒ‡Ï ¯˘Ù‡Ó ÔÂ˜˙‰˘ ÌÈ¯˜ÓÏ ÔÂÈ¯ÂË˜¯È„‰ Ï˘ ˙ÂËÏÁ‰· 
Ï·˜Ï ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ ‰ÏÂÎÈ ‡Ï ,ÂÊÎ ‰ÎÓÒ‰ ¯„ÚÈ‰· ,ÚÓ˘Ó .ÔÂÈ¯ÂË˜¯È„‰ Ï˘ 

.ÔÂÈ¯ÂË˜¯È„‰ Ï˘ ‰ËÏÁ‰Ï „Â‚È· ‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˙˘‚‰Ï ‰ËÏÁ‰
˙˘‚‰Ï ˙Â¯˘Ù‡‰ ‰Ó˜ ,‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˘È‚‰ÏÓ ÚÓ ÔÂÈ¯ÂË˜¯È„‰ ¯˘‡Î 
‰¯ÙÂ‰ ¯˘‡Î ˘Á¯˙‰Ï ‰ÏÂÎÈ ÂÊÎ ˙ÂÚÓÈ‰ .ÔÏ‰Ï ÌÈ¯‡Â·Ó‰ ÌÈ‡˙· ˙¯Ê‚ ‰ÚÈ·˙ 
ÔÂÈ¯ÂË˜¯È„‰ È¯·Á ÌÈ¯·„‰ Ú·ËÓ .ÔÂÈ¯ÂË˜¯È„· ·Â¯ ÌÈÂÂ‰Ó˘ ÌÈ¯ÂË˜¯È„ È„È ÏÚ ‰·ÂÁ
˙˘‚‰ ÚÂÓÏ ÌÈ¯ÂË˜¯È„‰ ÌÈÈÂ˘Ú ,ÔÎ ÂÓÎ .34ÌÓˆÚ „‚ ‰ÚÈ·˙ ˘È‚‰Ï ÂËÈÏÁÈ ‡Ï 

˜¯ÙÓ‰ È„È ÏÚ ‰¯·Á‰ ˜Â¯ÈÙ Ï˘ ‰¯˜Ó· ˙È¯˘Ù‡ ‰¯·Á· ÌÈËÏÂ˘‰ ÌÈ¯ÂË˜¯È„ „‚ ‰ÚÈ·˙ 34 
(Ò"˘˙) ˙Â¯·Á ˜Â¯ÈÙ Ô‰Î 'ˆ ‰Ê ÔÈÈÚÏ Â‡¯ .‰¯·Á‰ Ï˘ ‰˘Â ÏÎÂ ˙ÂÈÓ ÏÚ· ÏÎ È„È ÏÚ ÔÎÂ
Ì„Â˜ ‰¯·Á· ˙¯È˘˘ ÔÂÈ¯ÂË˜¯È„‰ ˙‡ ÌÈ„ÈÓÚÓ ‰¯·Á· ‰ËÈÏ˘ ÈÙÂÏÈÁ ,ÔÎ ÂÓÎ .776y725 
ÔÎ‡˘ ÈÙÎ ,‰¯·Á‰ ÈÙÏÎ ÂÈ˙Â·ÂÁ ˙¯Ù‰ ÔÈ‚· Â„‚ ‰ÚÈ·˙ ˙˘‚‰ Ï˘ ‰ÎÒ· ‰ËÈÏ˘‰ ˙¯·Ú‰Ï
Ô˙È ‰Â˘ ‰˘È‚ .Regal (Hastings) Ltd. v. Gulliver [1942] 1 All E.R. 378 ÔÈÈÚ· Ú¯È‡ 
Ï˘ ˙Â·ÂÁ ˙¯Ù‰ ÔÈ‚· ˙ÂÈÓ ÈÏÚ· Ï˘ ‰ÚÈ·˙‰ ˙ÂÎÊ ˙‡ ‰ÏÏ˘˘ ˙È˜È¯Ó‡ ‰˜ÈÒÙ· ‡ÂˆÓÏ
‡Ï ˙ÂÈÓ‰ ÈÏÚ·˘ ‡Â‰ ÂÊ ‰˘È‚Ï ÒÈÒ·‰ .˙ÂÈÓ‰ ˙‡ Â˘Î¯ Ì‰Ó˘ ‰¯·Á‰ Ï˘ ÌÈÓ„Â˜‰ ‰ÈÏ‰Ó
,ÂÚ¯È‡ ¯·Î ÚÂ·˙Ï ÌÈ˘˜·Ó Ì‰ ÌÈ‚·˘ ÌÈ˘ÚÓ‰˘ ¯Á‡Ï ˙ÂÈÓ‰ ˙‡ Â˘Î¯ ÔÎ˘ ,˜Ê ÏÎ ÂÏ·Ò
¯ÈÊÁ‰Ï Ì‰Ï ¯˘Ù‡˙ ÚÂ·˙Ï Ì˙ÂÎÊ· ‰¯Î‰ .‰˘ÈÎ¯‰ ¯ÈÁÓ ¯Â·Ú ‰¯ÂÓ˙‰ ‡ÂÏÓ ˙‡ ÂÏ·È˜ Ì‰Â 
Bangor Punta Operations Inc. v. Bangor ˙ÂÈÓ‰ ¯Â·Ú ÌÏ˘Ï ÂÓÈÎÒ‰˘ ¯ÈÁÓ‰Ó ˜ÏÁ ÌÓˆÚÏ 
‰˘‚Â‰ ‰ÚÈ·˙‰ ¯˘‡Î Ì‚ ÏÚÙÂ‰ ‰Ê ÏÏÎ .& Aroostook R. Co., 94 S.Ct. 2578, 2583 (1974)
Ï˘ ˙„¯Ù‰ ˙ÈËÙ˘Ó‰ ‰˙ÂÈ˘È‡Ó ‰ÊÎ ‰¯˜Ó· ÌÏÚ˙‰Ï ÔÂÎÏ ‡ˆÓ ËÙ˘Ó‰ ˙È· .‰¯·Á‰ Ì˘·
‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ‰ ÈÏÚ·Ó ÚÂÓ ¯˘ÂÈ‰ ¯˘‡Î ÈÎ ÂÚ·Â˜· ,¯Â·Èˆ‰ ˙˜˙ Ï˘ ÌÈÓÚËÓ ‰¯·Á‰ 
A. Yoran “The Ì‚ Â‡¯ .ibid, at p. 2584 Z ÔÎ ˙Â˘ÚÏÓ ‰ÚÂÓ ‡‰˙ ‰¯·Á‰ Ì‚ ,Ì‰ ÌÓ˘· 
Parameters for Analysis of Windfall Recoveries in the Corporate Setting” 12 Isr. L. Rev. 
‰Ï Ì‡˙‰· ‚Â‰Ï ÏÎÂÈ ,ÏÈÚÏ˘ ˙È˜È¯Ó‡‰ ‰˘È‚‰ ˙‡ ÛÈ„ÚÈ˘ ,ÈÏ‡¯˘È ËÙ˘Ó ˙È· .(1977) 68 
Ë ËÙ˘Ó ÈÂÈÚ "˙ÂÈ¯Á‡Ó ÌÈ¯ÂË˜¯È„ ¯Â¯Á˘" Ô‰Î 'ˆ Â‡¯ .ÌÈÊÂÁ‰ ˜ÂÁÏ 39 ÛÈÚÒ ÏÚ ÍÓ˙Ò‰·

.342 ,301 (‚"Ó˘˙‰) 
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‰·ÂÁ ˙¯Ù‰ ÛÂ˘ÁÏ È„Î ÂÊÎ ‰ÚÈ·˙· ˘È˘ ÌÈ¯Â·Ò Ì‰ ¯˘‡Î ,È˘ÈÏ˘ „ˆ „‚ ‰ÚÈ·˙
‰ËÏÁ‰‰ Ï·˜Ó ÔÈ·Â È˘ÈÏ˘ „ˆ Â˙Â‡ ÔÈ· ‰·¯È˜ ÔÂ‚Î ,ÌÈ¯Á‡ ÌÈÏÂ˜È˘ ÍÂ˙Ó Â‡ Ì„ˆÓ 
‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ̆ È‚‰Ï ̇ ÂÈÓ ÏÚ·Ï ̄ ˘Ù‡Ï ̆ È ‰Ï‡ ÌÈ¯˜Ó· .‰ÚÈ·˙‰ ̇ ˘‚‰ ̄ ·„· 
Ï˘ ÏÂ˜È˘‰ ÌÈ˙ÈÚÏ˘ ÍÎÏ ÌÈ¯Ú ˙ÂÈ‰Ï ˘È ,˙‡Ê ÌÚ .ÔÎ ˙Â˘ÚÏ Â˙Â‡ „„ÂÚÏ Û‡Â
‡Ï Ì‰ÈÙÏ˘ ,‰Î¯Ú‰ Ï˘ ÌÈÈÓÈËÈ‚Ï ÌÈÓÚË· ıÂÚ ‰ÚÈ·˙ ˘È‚‰Ï ‡Ï˘ ÔÂÈ¯ÂË˜¯È„‰ 
·˜Ú Â‡ ‰ÚÈ·˙‰ ̇ ˘‚‰· ̇ ÂÎÂ¯Î‰ ̇ Â‡ˆÂ‰‰ ·˜Ú ÌÈÈËÙ˘Ó ÌÈÎÈÏ‰ ËÂ˜Ï ‰¯·ÁÏ È‡„Î 
ÈÂ‡¯ ‡Ï ˘ÂÓÈ˘ ÂÚÓÈ˘ ÌÈÂ‚ÓÏ ‚Â‡„Ï ˘È ,ÔÎ ÏÚ .‰ÚÈ·˙· ˙ÂÎÊÏ ÍÂÓ‰ ÈÂÎÈÒ‰

.‰ÚÈ·˙‰ ÁÂÎ· 

˙Â·¯Ú˙‰‰ È‡ ÏÏÎ .3 

ÈÏ‡Â„È·È„È‡‰ ˙ÂÈÓ‰ ÏÚ· Ï˘ ˙Â·¯Ú˙‰‰ ˙ÂÎÊ ˙‡ ÏÏÂ˘‰ ,"˙Â·¯Ú˙‰‰ È‡ ÏÏÎ" 
Foss v. Z Â˙Â‡ ·ˆÈÚ˘ ‰ÁÓ‰ ÔÈ„‰ ˜ÒÙ Ì˘ ÏÚ ,ÒÂÙ Ï˘ ÏÏÎ‰ Ì‚ ‰ÂÎÓ
Ï˘ ‰ÚÈ·˙‰ ÁÂÎ ˙‡ ÏÈÚÙ‰Ï ÍÓÒÂÓ ˙ÂÈÓ‰ ÏÚ· ÔÈ‡ ‰Ê ÏÏÎ ÈÙÏ .35 Harbrottle 
‰ÓÎ ÏÚ ˙˙˘ÂÓ ÏÏÎ‰ .ÏÈÚÏ ¯‡Â·ÓÎ ,‰Ï˘ ÌÈÎÓÒÂÓ‰ ÌÈ‚¯Â‡Ï ‰˜ÂÓ‰ ,‰¯·Á‰ 

:ÌÈ˜ÂÓÈ 

.‰¯·Á‰ Ï˘ ˙„¯Ù‰ ˙ÈËÙ˘Ó‰ ˙ÂÈ˘È‡‰ .‡ 
˙˘‚‰Â ,36‰ÚÈ·˙‰ ˙‡ ˘È‚‰Ï ‰ÏÂÎÈ˘ ÂÊ ‡È‰ ˙Ú‚Ù‰ ‡È‰ ‰¯·Á‰˘ ÔÂÂÈÎ 

.ÍÎÏ ÍÓÒÂÓ‰ Ô‚¯Â‡‰ È„È ÏÚ ̇ È˘Ú ‰ÚÈ·˙‰ 
ÔÈ‡ ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ Ï˘ ‰ÏÈ‚¯ ‰ËÏÁ‰ È„È ÏÚ ÈÂÙÈ¯Ï Ô˙È Ì‚Ù‰ ¯˘‡Î .· 
˙‡ ¯˘‡È ·Â¯‰ Ì‡˘ ¯Á‡Ó ˙‡Ê ;‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ·Ï ¯˘Ù‡Ï 
‰ÚÈÓ ÔÈ‡ ‰˜ÒÚ‰ ˙‡ ¯˘‡È ‡Ï ·Â¯‰ Ì‡Â ,‰ÚÈ·˙Ï ÌÂ˜Ó „ÂÚ ÔÈ‡ ‰˜ÒÚ‰ 

.37‰¯·Á‰ Ï˘ ÍÓÒÂÓ‰ Ô‚¯Â‡‰ È„È ÏÚ ˘‚Â˙ ‰ÚÈ·˙‰˘
¯ÈÒ‰Ï ·Â¯‰ Ï˘ ÂÁÂÎ· ÔÈ„‰ ¯ÈÎÓ ¯˘‡Î ÔÎ˘ ,‰Ê ˜ÂÓÈ Ï·˜Ï ‰˘˜ 
ÂÈÙÂ‡ ˙‡ ‰˘ÚÓ‰Ó ÏÏÂ˘ ÂÈ„È ÏÚ ¯Â¯˘‡ ,È‰˘ÏÎ ‰ÏÂÚÙÓ Ì‚Ù‰ ˙‡ 
ÌÈ‚¯Â‡‰ È„È ÏÚ ÂÏÈÙ‡ Z ‰ÚÈ·˙Ï ÌÂ˜Ó „ÂÚ ÔÈ‡˘ Ô‡ÎÓÂ ,ÏÂÒÙ‰
ÂÁÂÎ· ˘Ó˙˘Ó ÂÈ‡ ·Â¯‰ ¯˘‡Î ,˙‡Ê ˙ÓÂÚÏ .‰¯·Á‰ Ï˘ ÌÈÎÓÒÂÓ‰ 
¯˘Ù‡Ï ˘È ,ÔÎÏÂ ,‰˘ÚÓ‰ Ï˘ ÏÂÒÙ‰ ÂÈÙÂ‡ ¯‡˘ ‰ÓÂ‚Ù ‰ÏÂÚÙ ¯Â¯˘‡Ï 
ÌÈ˙È˘ ÌÈ¯˜Ó È·‚Ï ÏÚÙÂ‰ ÏÏÎ‰ ,„ÂÚÂ ̇ ‡Ê .38ÂÈ‚· ÚÂ·˙Ï ˙ÂÈÓ‰ ÏÚ·Ï 

.[1843] 2 Hare. 461, 67 E.R. 189 35 
'‡ Ì‚ Â‡¯ .Foss v. Harbottle, ibid; Prudential Assurance, supra note 4, at pp. 357y358 36 
‰ÈÓ‰ ÏÚ· Ï˘ ÂÁÂÎ :‰ÈÏ‰Ó È„È ÏÚ ‰¯·Á‰ ÏÂ‰È· ‰ÈÓ‰ ÏÚ· Ï˘ Â˙Â·¯Ú˙‰ Û˜È‰" ˜¯·

.488-Â 333 (Ë"Î˘˙) ‰Î ËÈÏ˜¯Ù‰ "‰ÈÏ‰Ó È„È ÏÚ ˙ÂÎÊ ˙¯Ù‰ ÏÚ ÚÂ·˙Ï 
.Edwards v. Halliwell [1950] 2 All E.R. 1064, 1066y1067 (C.A.) 37 

(Ë"Ó˘˙) Ï‡¯˘ÈÏ ÌÈ˘„Á ˙Â¯·Á ÈÈ„ ‰È'ˆ˜Â¯Ù '‡ ;494y491 'Ú· ,36 ‰¯Ú‰ ÏÈÚÏ ,˜¯· Ì‚ Â‡¯ 38 
.264ß 
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ÂÏÈÁ‰Ï ÌÂ˜Ó ‰È‰ ,¯ÂÓ‡‰ ̃ ÂÓÈ· ÌÚË ‰È‰ ÂÏÈ‡Â ,‰ÏÈ‚¯ ‰ËÏÁ‰· ̄ Â¯˘‡Ï
·Â¯‰ Ï„Â‚· ·˘Á˙‰Ï ÈÏ· ,¯Â¯˘‡Ï ÌÈ˙È‰ ÌÈ¯˜Ó‰ ÏÎ ÏÚ ‰ÂÂ˘ ‰„ÈÓ· 

.39ÍÎ Í¯ÂˆÏ ̆ Â¯„‰ 
˙È· Ï˘ Â˙Ùˆ‰ ˙‡ ÚÂÓÏ „ÚÂ ÏÏÎ‰˘ ˜ÂÓÈ‰ Ì‚ ÚÓ˘ÂÓ ÌÈ˙ÈÚÏ .‚

.‰˘ÚÓ Â˙Â‡ ÔÈ‚· ÌÈÂ˘ ˙ÂÈÓ ÈÏÚ· È„È ÏÚ ˙Â·¯ ˙ÂÚÈ·˙· ËÙ˘Ó‰ 
‰ÚÈ·˙ ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰˙ÂÈ‰ ¯Â‡Ï˘ ‰„·ÂÚ‰Ó ÌÏÚ˙Ó ‰Ê ˜ÂÓÈ 
„Á‡ ˙ÂÈÓ ÏÚ· È„È ÏÚ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰˘ È¯‰ ,‰˙Â‰Ó· ‰¯·Á‰ Ï˘

.˙ÂÙÒÂ ˙ÂÚÈ·˙ ˙˘‚‰ ˙ÏÏÂ˘ 

˙ÂËÒÏ ÌÂ˜Ó ˘È˘ ÍÎ· ‰˜ÈÒÙ‰ ‰¯ÈÎ‰ ,Ì‰Ï ÌÈÙÈ ÌÈ‡ ÏÈÚÏ˘ ÌÈ˜ÂÓÈ‰˘ ÌÈ¯˜Ó· 
.40¯ÂÓ‡‰ ÏÏÎ‰Ó 

,‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÓÒ· ‰¯Î‰ Ï˘ ˙Â·È˘Á‰ Û‡ ÏÚ
„‚ ˙Â·¯ ˙ÂÚÈ·˙ ˙˘‚‰ .ÂÊÎ ˙ÂÎÓÒ ˙˜Ú‰· ÌÈÎÂ¯Î‰ ÌÈÂÎÈÒÏ ÌÈ¯Ú ˙ÂÈ‰Ï ˘È 
ÌÈÂÎÈÒ ˙Á˜Ï ‰¯˘Ó‰ È‡˘Â Ï˘ ˙ÂÂÎ‰ ˙‡ ˙ÈÁÙ‰Ï ‰ÏÂÏÚ ‰¯·Á· ÌÈ¯ÂË˜¯È„ 
ÌÈÈ„‰ ÏÚ .42‰˙ÂÏÏÎ· ‰ÏÎÏÎÏÂ ̇ ÂÈÓ‰ ÈÏÚ·Ï ̃ Ê ÌÂ¯‚Ï È„Î Â· ̆ È˘ ̄ ·„ ,41ÌÈÈ˜ÒÚ 
ÌÈÏÏÎ‰ ˙ÈÈÂÂ˙‰· ÔÂ·˘Á· ˙‡Ê ‡È·‰Ï ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÎÓÒ‰ ˙‡ ÌÈ¯È„ÒÓ˘ 
,˙ÂÂ˘ ËÙ˘Ó ̇ ÂËÈ˘· Ï·Â˜Ó‰ ,ÔÂ„‰ ÔÂÎÈÒ‰ ̇ ÚÈÓÏ È¯˘Ù‡ ÔÂ¯˙Ù .˙ÂÎÓÒ· ̆ ÂÓÈ˘Ï 

.43ÔÏ‰Ï ̄ ‡Â·ÓÎ ,ËÙ˘Ó‰ ̇ È· È„È· ‰ÚÈ·˙‰ ̇ ˘‚‰ ̄ Â˘È‡Ï ‰˘È¯„ ‡Â‰ 

˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰È˙Â¯ËÓ .4 

˙ÚÈ·˜Ï ˙ÂÚÓ˘Ó ÔÈ‡ .ÈÂˆÈÙÂ ‰Ú˙¯‰ Ô‰ ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ˙ÂÈ¯˜ÈÚ‰ ˙Â¯ËÓ‰ 
Ô˙Ó ‡ÏÏ ‰¯·Á· ‰¯˘Ó‰ È‡˘Â Ï˘ Ì˙ÂÈ¯Á‡ ˙‡ ˙Â¯È„ÒÓ‰ ˙ÂÈËÙ˘Ó ˙ÂÓ¯Â
˙¯Ê‚‰ ‰ÚÈ·˙‰ ÈÙÓ ˘˘Á‰ .‰Ï‡ ˙ÂÓ¯Â ÛÂÎ‡Ï ‰¯·Á· ˙ÂÈÓ‰ ÈÏÚ·Ï ˙Â¯˘Ù‡ 
‰ÚÈ„È· ,˜ÂÁ· ˙ÂÚÂ·˜‰ ˙ÂÓ¯Â‰ Ï˘ Ô˙¯ÈÓ˘ ÏÚ „ÈÙ˜‰Ï ‰¯˘Ó‰ È‡˘ÂÏ Ì¯Â‚ 
‰ÚÈ·˙‰ ÁÂÎ ÏÚ ÌÈËÏÂ˘˘ ‰Ï‡ Ì‰ ¯˘‡Î Ì‚ ,Ì„‚ ‰ÚÈ·˙ ˙˘‚‰Ï ÌÂ¯‚˙ Ô˙¯Ù‰˘
Ï˘ Í¯Âˆ‰ ˙‡ ‰˙ÈÁÙÓ ,˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙ÂÚˆÓ‡· ,˙ÈË¯Ù‰ ‰ÙÈÎ‡‰ .‰¯·Á‰ Ï˘ 

.492 'Ú· ,Ì˘ ,˜¯· Ì‚ Â‡¯ 39 
M. Berkahn “The Â‡¯ ˙¯Ê‚‰ ‰ÚÈ·˙Ï Ú‚Â‰ ÏÎ· Common Law-‰ ˙˘È‚ ˙¯È˜ÒÏ 40 
Derivative Action in Australia and New Zealand: Will the Statutory Provisions Improve 
Shareholders’ Enforcement Rights” 10 Bond L. Rev. (1998) 74; J.H. Farrar, B.M. 

.Hannigan Farrar’s Company Law (London, 4th ed., 1998) 430y439 
‰È‰ ˙Â¯È·Ò‰ ÌÁ˙Ó· ÌÈÂÎÈÒ ˙ÁÈ˜Ï˘ È¯‰ ,‰ÈÂˆ¯ ‰È‡ ÌÈ¯È·Ò È˙Ï· ÌÈÂÎÈÒ ˙ÁÈ˜Ï˘ „ÂÚ· 41 

.‰ÏÎÏÎ‰ ÁÂ˙ÈÙÏ ÌÂ¯˙ÏÂ ‰¯·Á‰ ÈÁÂÂ¯ ˙‡ Ì„˜Ï È„Î ‰· ˘È ÔÎ˘ ,‰·Â˘Á
Ï˘ ˜¯ÙÏ ˙È¯·‰ ˙Âˆ¯‡· ‰¯·Á‰ ¯Ë˘Ó Ï˘ ‡˘Â· ‰˜ÒÚ˘ ‰„ÚÂÂ‰ Ï˘ ¯·Ò‰‰ È¯·„ ˙‡ Â‡¯ 42 
The American Law Institute, Principles of Corporate Governance: Analysis ˙¯Ê‚ ‰ÚÈ·˙ 

.and Recommendations, Proposed Final Draft, supra note 22, at pp. 588y589 
.216y214 ˙Â¯Ú‰Ï ÍÂÓÒ· ËÒ˜Ë ÔÏ‰Ï Â‡¯ 43 
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,44‰¯·Á· ‰ËÈÏ˘‰ ÈÏÚ· Ï˘ ˙Â·ÂÁ‰ ÌÂÈ˜ ÏÚ Á˜ÙÏ ‰˙¯ËÓ˘ ˙È¯ÂËÏÂ‚¯ ˙Â·¯Ú˙‰ 
.45‚Èˆ‰ ̇ ÈÈÚ·Ï ÔÂ¯˙Ù ̇ ˙Ï ‰·¯ ‰„ÈÓ· „ÚÂ˘ 

‰¯·Á‰ ˙Ï·˜Ó Â˙ÂÚˆÓ‡·˘ ¯È˘ÎÓ ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ÔÂ‚Ó‰ ˘Ó˘Ó ,ÍÎÏ ÛÒÂ· 
˙ÂÈÓ‰ ÈÏÚ·Ï Ì¯‚˘ ˜Ê‰ ÔÂ˜È˙Ï ÌÂ¯‚Ï È„Î Ì‚ ˘È ÍÎ·Â ,‰Ï Ì¯‚˘ ˜Ê‰ ÏÚ ÈÂˆÈÙ

.‰¯·Á‰ Ï˘ ‰˜ÊÓ Ú·Â˘Â 
ÔÊ‡Ï „ˆÈÎ ‡È‰ ˙¯Ê‚ ‰ÚÈ·˙ È·‚Ï ˙ÂÈÈ„Ó‰ ˙ÚÈ·˜· ˙Â˘˜‰ ˙ÂÏ‡˘‰ ˙Á‡ 
ÏÚ ˘‚„‰ ˙‡ ËÙ˘Ó‰ È˙· ÂÓ˘ ÌÈ˙ÈÚÏ .˘‚˙‰Ï ÌÈÏÂÏÚ˘ ,‰Ï‡ ÌÈÒ¯ËÈ‡ 
¯„ÚÈ‰· Ì‚ ‰Ï˘ ˙ÂÈÓÈËÈ‚Ï· Â¯ÈÎ‰Â ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ˙È˙Ú˙¯‰‰ ‰¯ËÓ‰ 
Diamond ÔÈÈÚ· ˜¯ÂÈ ÂÈ· ËÙ˘Ó‰ ˙È· È¯·„· ‡ÂˆÓÏ Ô˙È ÍÎÏ ‰Ó‚Â„ .‰¯·ÁÏ ˜Ê 

:46 v. Oreamuno 

“It is true that the complaint before us does not contain any allegation 
of damages to the corporation but this has never been considered to 
be an essential requirement for a cause of action founded on a breach 
of fduciary duty... This is because the function of such an action, 
unlike an ordinary tort or contract case, is not merely to compensate 
the plaintiffs for wrongs committed by the defendant but, as this court 
declared many years ago... ‘to prevent them, by removing from agents 
and trustees all inducement to attempt dealing for their own beneft 
in matters which they have undertaken for others, or to which their 
agency or trust relates”. 

‡È‰ Û‡ ˙ˆÓ‡Ó ‰¯·Á‰ ¯Ë˘Ó ÔÈÈÚ· ·Â˘Á‰ ÁÂ„‰ ˙‡ ‰·˙Î˘ ˙È˜È¯Ó‡‰ ‰„ÚÂÂ‰
Ì‡ ‰ÚÈ·˙ ‰Á„È ‡Ï ËÙ˘Ó‰ ˙È· ÂÈÙÏ˘ ÏÏÎ‰ ˙‡ ‰Ú·Â˜· ,˙È˙Ú˙¯‰‰ ‰¯ËÓ‰ ˙‡ 
“a) ˙Â‡ ‡Ï ÁÂÂ¯ ÂÈ„È· ¯È‡˘‰Ï Ú·˙Ï ¯˘Ù‡˙ ‰ÚÈ·˙‰ ˙ÈÈÁ„ ÈÎ ÁÈÎÂÓ Ú·Â˙‰
ÂÏ·È˜ ¯˘‡Î Â‡ ‰¯·Á· ÌÈËÏÂ˘ ÌÈÚ·˙‰ ¯˘‡Î ,(signifcant improper beneft”
È„È ÏÚ ¯Â˘È‡ Â‡ ˙Ó„˜ÂÓ ‰‡˘¯‰ ‡ÏÏ Â‡ ˙ÈÓ¯˙ ˙ÂÚˆÓ‡· ÁÂÂ¯‰ ˙‡ ÌÈÚ·˙‰ 

.47ÌÈÈÂÏ˙ È˙Ï· ÌÈ¯ÂË˜¯È„ 

The American Law Institute, Principles of Corporate Governance: Analysis and Â‡¯ 44 
.Recommendations, Proposed Final Draft, supra note 22, at p. 588 

ËÙ˘Ó È¯Â·ÈÁ "ÌÈ„È‚‡˙‰ ÈÈ„Ï ˙„Á‡Ó ‰È¯Â‡È˙Î '‚Èˆ‰ ˙ÈÈÚ·'" Ô˘Â‚ 'Ê Â‡¯ ‚Èˆ‰ ˙ÈÈÚ·Ï 45 
,ÂÏÈ·‡¯ '‡ 'ÓÂ ‰È'ˆ˜Â¯Ù '‡ ,ıÈ˘ÙÈÏ ' ,˜¯· '‡ ˙ÎÈ¯Ú·) ‰È'ˆ˜Â¯Ù Â¯ÈËÏ‡Â‚Ï ÔÂ¯ÎÊ ¯ÙÒ Z 
¯ÙÒ Z ËÙ˘Ó È¯Â·ÈÁ "ÈË¯Â‡È˙ È‡¯· ˙Â¯Á‡ ˙ÂÓ¯ÈÙÂ ˙Â¯·Á" ‰È'ˆ˜Â¯Ù '‡ ;239 (Ê"˘˙ 
Â‡¯ ‚Èˆ‰ ˙ÂÈÂÏÚ ˙˙ÁÙ‰Ï ÈÚˆÓ‡Î ˙¯Ê‚‰ ‰ÚÈ·˙Ï .217 'Ú· ,Ì˘ ,‰È'ˆ˜Â¯Ù Â¯ÈËÏ‡Â‚Ï ÔÂ¯ÎÊ 

.Ramsay, supra note 27, at pp. 151y156 
.301 N.Y.S. 2d 78, 81 (1969) 46 

The American Law Institute, Principles of Corporate Governance: Analysis and Â‡¯ 47 
.Recommendations, Proposed Final Draft, supra note 22, §7.10(b) 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

‰¯·ÁÏ ¯·ÚÓ Ì‚ ˙ÂÈÓ ÏÚ·Î Â„ÓÚÓ ÌˆÚ· ˙ÂÈÓ‰ ÏÚ· ˙‡ ˙¯˘Ó È˙Ú˙¯‰‰ Ë·È‰‰
ÁÂÂ¯ ¯„ÚÈ‰· Ì‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˜Â„Èˆ‰ ¯ÎÂ‰ ,ÔÎ ÏÚ ;‰ÚÈ·˙Ï „ˆ ‡È‰˘ ˙ÓÈÂÒÓ‰ 

.48˙ÈÙÈˆÙÒ‰ ‰¯·ÁÏ 
‡Ï ¯˘‡Î ‰ÚÈ·˙ ˘È‚‰Ï ‰˜„ˆ‰ ˙ÏÏÂ˘‰ ˙¯Á‡ ‰Ú„ Ì‚ ‰ÚÓ˘ ÂÊ ‰˘È‚ „‚Î 

.49ÈÂˆÈÙ Ï˘ ˙ÈÓÈËÈ‚Ï‰ ‰¯ËÓ‰ ÏÏÎ ˙Ó˘‚ÂÓ 
˘È˘ ˙¯·ÂÒ‰ ‰˘È‚‰ „ÂÒÈ· ˙„ÓÂÚ˘ ‡È‰ ÈËÈÓÂ„‰ „ÂÒÈÎ ÈÂˆÈÙ‰ Ï˘ „ÂÒÈ‰ ˙˘‚„‰ 
¯˘‡Î ˙¯Ê‚ ‰ÚÈ·˙ ˜ÈÒÙ‰Ï ËÈÏÁ‰Ï ‰ÎÓÒ‰ ÂÓÚËÓ ‰„ÚÂÂÏ Â‡ ÔÂÈ¯ÂË˜¯È„Ï Ô˙ÈÏ
‰ÎÓÒ‰ Ô˙ÈÏ ‰ˆÈÏÓ‰˘ ̇ È˜È¯Ó‡‰ ‰„ÚÂÂ‰ .50‰ÓÓ ˙ÏÚÂ˙ ˜ÈÙ˙ ‰¯·Á‰˘ ÈÂÎÈÒ ÔÈ‡ 

‰ÈÂ˘Ú ‰ÚÈ·˙ ̇ ˘‚‰· ̇ È¯Â·Èˆ‰ ̇ ÏÚÂ˙‰ ‰ÈÙÏ˘ ,˙È¯·‰ ̇ Âˆ¯‡· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ̇ È· ̇ ËÏÁ‰ Â‡¯ 48 
.City of Riverside v. Rivera, 106 S.Ct. 2686 (1986) :‰Ï˘ ÌÈÈË¯Ù‰ ˙ÂÂ¯˙È‰ ÏÚ ˙ÂÏÚÏ 
The American Law Institute, Principles of Corporate Governance: Analysis and Ì‚ Â‡¯ 
Recommendations, Proposed Final Draft, supra note 22, at pp. 598, 601; S. Watson & O. 
Morgan “A Matter of Balance: the Statutory Derivative Action in New Zealand” 19(8) 
The Company Lawyer (1998) 236, 237; J.C. Coffee “New Myth and old Realities: The 
American Law Institute Faces the Derivative Action” 48 The Business Lawyer (1993) 

.1407, 1428y1429 
Bangor Punta Operations, Inc. v. Bangor & A. R. Co., supra note Ï˘ ÔÈ„‰ ˜ÒÙ Ï˘ÓÏ Â‡¯ 49 
J.D. Cox “Compensation, Deterrence Â‡¯ ‰Ú˙¯‰Â ÈÂˆÈÙ Ï˘ ‰Ï‡ ÌÈÏÂ˜È˘Ï .34, at p. 717 
and the Market as Boundaries for Derivative Suits Procedures” 52 Geo. Wash. L. Rev. 

.(1983y1984) 745 
The American Law Institute, Principles of Corporate Governance, Analysis and 50 
ÏÚ ÈËÂÙÈ˘‰ ÁÂ˜ÈÙÏ .Recommendations, Proposed Final Draft, supra note 22, §7.08
˙ÂËÈ˘· ‰˙˘Ó ˙„ÁÂÈÓ‰ ‰„ÚÂÂ‰ ̇ ËÏÁ‰ ÏÚ ÈËÂÙÈ˘‰ ÁÂ˜ÈÙ‰ ̇ „ÈÓ .ibid, §7.10 Â‡¯ ÂÊ ‰ËÏÁ‰ 
‰˘ÂÚ ¯˘‡ ,ËÙ˘Ó‰ ˙È· È„È ÏÚ ‰˜È„· Ï˘ ‰‰Â·‚ ‰Ó¯· ˙Â„„ˆÓ‰ ˙ÂËÈ˘ ˘È .˙ÂÂ˘‰ ËÙ˘Ó‰
Ï˘ ÌÈÈÏ¯Â„ˆÂ¯Ù‰ ÌÈÎÈÏ‰‰ ˙˜È„·· ˙Â˜Ù˙ÒÓ‰ ˘È .‰ÙÂ‚Ï ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰Î¯Ú‰ ÂÓˆÚ·
Ô¯˘Ù‡· ˙ÂÓ„Â˜‰ ˙Â˘È‚‰ È˙˘ ÔÈ· ÌÈÈÈ· Í¯„ ˙ÂË˜Â‰ ˘È .‰„ÚÂÂ‰ È„È ÏÚ ‰ËÏÁ‰‰ ˙Ï·˜
ËÙ˘Ó‰ ˙È·˘ ˙Â¯˘Ù‡‰ ̇ ÏÈÏ˘ ÍÂ˙ ,‰„ÚÂÂ‰ Ï˘ ‰˙ËÏÁ‰ ̇ Â¯È·Ò Ï˘ ˙ÓÈÂÒÓ ̇ ÈËÙ˘Ó ̇ ¯Â˜È·
ÁÂ˜ÈÙ Ï˘ ÌÈÂ˘ ÌÈË¯„ËÒ ˙ÂË˜Â‰ ˘È .‡Â‰ Â˙Ú„ ÏÂ˜È˘· ‰„ÚÂÂ‰ ˙Ú„ ÏÂ˜È˘ ˙‡ ÛÈÏÁÈ 
B.T. Ferrell “A Hybrid Approach: Integrating the ‰Ê ÔÈÈÚÏ Â‡¯ .‰¯˜Ó‰ ‚ÂÒÏ Ì‡˙‰· ÈËÂÙÈ˘ 
Delaware and the ALI Approaches to Shareholder Derivative Litigation” 60 Ohio State 
ÔÈ· ÈËÂÙÈ˘‰ ÁÂ˜ÈÙÏ Ú‚Â‰ ÏÎ· ‰Á·‰ ‰˘ÂÚ ˙È˜È¯Ó‡‰ ‰„ÚÂÂ‰ .L. J. (1999) 241, 251y252 
˙È˜È¯Ó‡‰ ‰„ÚÂÂ‰ Ï˘ ˙ÂˆÏÓ‰‰ .ibid, §7.10 Z ÌÈÂÓ‡ ˙·ÂÁ ˙¯Ù‰Ï ˙Â¯È‰Ê ˙·ÂÁ ˙¯Ù‰ 
ÈÏÚ· È„È ÏÚ ÂÓÚËÓ ‰„ÚÂÂ‰ Â‡ ÔÂÈ¯ÂË˜¯È„‰ Ï˘ ‰ËÏÁ‰‰ ¯Â˘È‡ Ï˘ ˙Â¯˘Ù‡Ï Ì‚ ˙ÂÒÁÈÈ˙Ó
‰˜È„·Ï ÒÁÈÈ˙ÓÂ Ï·‚ÂÓ ÈËÂÙÈ˘‰ ÁÂ˜ÈÙ‰ ‰ÊÎ ‰¯˜Ó· .ibid, §7.11 Z ÔÈÈÚ· ÌÈÚ‚Â ÌÈ‡˘ ̇ ÂÈÓ 
Model Business Corporation-‰ .‰¯·Á‰ ÈÙÒÎ ÊÂ·Ê·Ï ÌÂ¯‚È ‡Ï ˙¯Ê‚‰ ‰ÚÈ·˙‰ ÏÂËÈ· Ì‡
ÈÏÚ· ÌÈ‡˘ ÌÈ¯ÂË˜¯È„ Ï˘ ·Â¯ ¯˘‡Î ˙¯Ê‚ ‰ÚÈ·˙ Ï˘ ÍÈÏ‰ ‰Á„È ËÙ˘Ó‰ ˙È· ÈÎ Ú·Â˜ Act 
ÏÚ ‰Ï·˜˙‰ ÂÊÎ ‰ËÏÁ‰˘ Â‡ ‰¯·Á‰ ˙·ÂËÏ ‰È‡ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ÈÎ ·Ï ÌÂ˙· ÂËÈÏÁ‰ ÔÈÈÚ
Ì‰Ï ÔÈ‡˘ ÌÈ¯ÂË˜¯È„‰ ·Â¯ Ï˘ ‰Ú·ˆ‰· ÂÂÓ˘ ÌÈÈÂÏ˙ È˙Ï· ÌÈ¯ÂË˜¯È„ Ï˘ ‰„ÚÂ È¯·Á ·Â¯ È„È
ÛÈÚÒ‰ .Model Business Corporation Act §7.44 Z ÔÂÈ¯ÂË˜¯È„‰ ˙ÙÈÒ‡· ÌÈÁÎÂ ÂÈ‰˘ ÔÈÈÚ
ÏÂ‰È Ì‡ ‰Ï‡˘· ‰ËÏÁ‰ Ï·˜Ï È„Î ÔÈÈÚ ÈÏÚ· ÌÈ‡˘ ÌÈ˘‡ ˙ÂÓÏ ËÙ˘Ó‰ ˙È·Ï Ì‚ ¯˘Ù‡Ó
ÏÚ ÈËÂÙÈ˘‰ ÁÂ˜ÈÙ‰ Ï˘ Â˙Â·È˘ÁÏ .(f) ˜"Ò· ,Ì˘ Z ‰¯·Á‰ ˙·ÂËÏ ‡Â‰ ˙¯Ê‚‰ ‰ÚÈ·˙‰ 

.J.C. Coffee, supra note 48, at pp. 1425y1426 Â‡¯ ÍÓÒÂÓ‰ Ì¯Â‚‰ ˙ËÏÁ‰ 
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‰ÚÈ·˙ ̇ ˘‚‰ È‡Ó ‰‡ˆÂ˙Î ̄ ÎÈ ÁÂÂ¯ ÌÚ Â¯‡˘ÈÈ ÌÈÚ·˙‰˘ ÌÈ¯˜Ó· ‰˙Â‡ ‰ÏÈ·‚‰ ÂÊÎ 
.51ÏÈÚÏ ¯‡Â·ÓÎ ,Ì„‚ 

‰ËÈÏ˘‰ ÈÏÚ· ˙Ú˙¯‰ ¯ÓÂÏÎ ,˙¯Ê‚ ‰ÚÈ·˙ ̇ ˘‚‰· ˙È˙Ú˙¯‰‰ ‰¯ËÓ‰ Ï˘ ˙Â·È˘Á‰ 
Ï˘ ˙¯Á‡‰ ‰¯ËÓ· ˙ÂÏ‚˙Ó‰ ˙Â˘ÏÂÁ‰ ¯Â‡Ï ˙ËÏ·ÂÓ ,Ì‰È˙Â·ÂÁ ˙¯Ù‰Ó ‰¯·Á·

:ÈÂˆÈÙ 

‰ÈÁ·Ó˘ Ô·ÂÓ ÌÏÂ‡ ,ÈÂˆÈÙÏ ˙È‡ÎÊ‰Â ‰˜ÂÊÈ˘ ‡È‰ ‰¯·Á‰ ˙ÈËÙ˘Ó ‰ÈÁ·Ó .‡ 
Ì¯Â‚ ˙ÂÈÓ‰ ÈÏÚ· ·Î¯‰· „ÈÓ˙Ó‰ ÈÂÈ˘‰ .˙ÂÈÓ‰ ÈÏÚ·Ï ˜Ê‰ Ì¯‚ ˙ÈÏÎÏÎ 
¯˘‡Î ,ÂÚ‚Ù˘ ̇ ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÈÂˆÈÙÏ Ì¯Â‚ ÂÈ‡ ‰¯·ÁÏ Ô˙È˘ ÈÂˆÈÙ‰˘ ÍÎÏ
ÂÙ¯Ëˆ‰˘ ˙ÂÈÓ ÈÏÚ· ,˙‡Ê ˙ÓÂÚÏ .ÈÂˆÈÙ‰ ˙Ï·˜ ÈÙÏ Ì‰È˙ÂÈÓ ˙‡ Â¯ÎÓ ‰Ï‡ 

.Ì‰Ï ÌÈ‡ÎÊ ÌÈ‡˘ ÌÈÁÂÂ¯Ï ÌÈÎÂÊ ‰¯·ÁÏ 
ÏÚ Â‡ ‰¯·Á· ‰¯˘Ó È‡˘Â È„È ÏÚ ‰·ÂÁ ˙¯Ù‰ ·˜Ú ˙ÂÈÓ ÈÏÚ·Ï Ì¯‚˘ ˜Ê‰ .· 
Í¯Ú ˙„È¯È ÔÎ˘ ,‰¯·ÁÏ Ì¯‚˘ ˜Ê‰Ó ÏÂ„‚ ˙ÂÈ‰Ï ÏÂÏÚ ‰ËÈÏ˘ ˙ÂÈÓ ÈÏÚ· È„È 
.‰ÓˆÚ ÏÚ ¯ÂÊÁÏ ‰ÏÂÎÈ ‰¯ÂÓ‡‰ ‰ÚÙÂ˙‰˘ ÍÎÓ Ì‚ ˙ÚÙ˘ÂÓ ˙ÂÈÓ‰ Ï˘ ˜Â˘‰ 
.Ì‰Ï Ì¯‚˘ ˜Ê‰ ÔÈ‚· ˙ÂÈÓ‰ ÈÏÚ· ˙‡ Á¯Î‰· ‰ˆÙÈ ‡Ï ‰¯·ÁÏ Ô˙ÈÈ˘ ÈÂˆÈÙ‰
˙ÂÈÓ‰ ÈÂÂ˘ ÏÚ ‰¯·ÁÏ ÈÂˆÈÙ‰ ˙ÚÙ˘‰ ,ÌÈ·¯ ˙ÂÈÓ ÈÏÚ· Ì˘È ‰¯·ÁÏ ¯˘‡Î .‚ 

.˙È¯ÚÊÓ ‡È‰ ˙ÂÈÓ‰ ÈÏÚ·Ó „Á‡ ÏÎ Ï˘ 

¯È˘ÎÓÎ ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰˙Â·È˘Á ¯·„· ‰˜ÒÓÏ ÚÈ‚‰Ï ÌÂ˜Ó ˘È ,˙‡Ê ¯Â‡Ï 
Í¯Âˆ ÔÈ‡ .53ËÂÚÈÓ‰ ̇ ‚‰Ï ÌÈ·Â˘Á‰ ÌÈ¯È˘ÎÓ‰ „Á‡ ‡È‰ ̇ ¯Ê‚‰ ‰ÚÈ·˙‰ .52È˙Ú˙¯‰ 
ÁÂÎ ˘È ‰Ï‡Ï ÔÎ˘ ,‰ËÈÏ˘ ˙ÂÈÓ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÚ ‰‚‰ Ì˘Ï ˙¯Ê‚ ‰ÚÈ·˙· 
ËÂÚÈÓ‰ È„È· ·Â˘Á ÈÏÎ ̇ ˘Ó˘Ó ̇ ¯Ê‚‰ ‰ÚÈ·˙‰ .54‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ̇ ˘‚‰Ï ‚Â‡„Ï 
ÈÏÚ· ˙‡ ÚÈ˙¯‰Ï È„Î ‰Â˘‡¯·Â ˘‡¯·Â ‰Ï Ì¯‚˘ ˜Ê ÏÚ ‰¯·Á‰ ÈÂˆÈÙÏ ‡È·‰Ï È„Î

.Ì„È· „˜ÙÂÓ‰ ÁÂÎ· ̇ Â‡ ‡Ï ̆ ÂÓÈ˘Ó ‰¯·Á· ÁÂÎ‰ 
:Â¯ÓÂ‡· ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰˙Â·È˘Á ÏÚ „ÓÚ Jackson È˜È¯Ó‡‰ ËÙÂ˘‰ 

“This remedy, born of stockholder helplessness, was long the chief 
regulator of corporate management and has afforded no small incentive 
to avoid at least grosser forms of betrayal of stockholders’ interests. It 

.Supra note 47 51 
J.C. Coffee & D.E. Schwartz “The Survival of the Derivative Suit: An Evaluation Ì‚ Â‡¯ 52 

.and Proposal for Legislative Reform” 81 Col. L. Rev. (1981) 261, 302y305 
A. Chander “Minorities, Shareholder and Otherwise” 113 Yale L.J. (2003) 119, Ì‚ Â‡¯ 53 

.132y135 
Brown v. Tenney, 532 N.E. 2d 230, 232y233 ÔÈ„‰ ˜ÒÙ· È˜È¯Ó‡‰ ËÙ˘Ó‰ ˙È· È¯·„ Ì‚ Â‡¯ 54 
(1988): “A majority or controlling shareholder can usually persuade the corporation to 

.sue in its own name” 
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is argued, and not without reason, that without it there would be little 
practical check on such abuses”55 . 

˙ÚÓ˘ ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ˙ÈËÈÓÂ„‰ ‰¯ËÓÎ ‰Ú˙¯‰‰ ˙‡ ‰˘È‚„Ó‰ ‰˘È‚‰ „‚Î 
Fischel ÌÈ¯Â·Ò ,ÍÎ .¯˙È ˙Ú˙¯‰Ï ÌÂ¯‚Ï ÏÂÏÚ ‰Ê ¯È˘ÎÓ· ˘ÂÓÈ˘‰ ÈÎ ˙ÚÂË‰ ‰Ú„ 
˙Á‡‰ :‰ÏÂÙÎ ‰ÈÚ·· ÍÂ¯Î ËÂÚÈÓ ˙ÂÈÓ ÏÚ· È„È· ‰ÚÈ·˙‰ ÁÂÎ Ô˙Ó ÈÎ 56 Bradley-Â 
˙Á˜Ï ¯˙ÂÈ· ÔË˜ ıÈ¯Ó˙ ˘È ‰¯·Á‰ ÔÂ‰· ˙È¯ÚÊÓ ‰˜ÊÁ‰ ÂÏ ˘È˘ ˙ÂÈÓ ÏÚ·Ï Z 
ÌÈ‡˘Â ¯·„ Ï˘ ÂÙÂÒ·˘ ÌÈ¯Á‡‰ ̇ ÂÈÓ‰ ÈÏÚ· ÏÚ ‰ÚÈ·˙‰ Ï˘ ‰˙ÚÙ˘‰ ̇ ‡ ÔÂ·˘Á· 
ËÂÚÈÓ ˙ÂÈÓ ÏÚ· Ï˘ ‰˘È‚Â ˙ÂÈÁÓÂÓ ¯„ÚÈ‰ ‡È‰ ‰ÈÈ˘‰ ‰ÈÚ·‰ .57‰ÚÈ·˙‰ ˙ÂÈÂÏÚ· 
‰˜· ˙ÂÏÂÚ ÔÈ‡ ‰Ï‰‰‰ Ï˘ ˙ÂÏÂÚÙ ÂÏÈ‡ ÚÈ¯Î‰Ï ÂÈÏÚ ‰˘˜Ó˘ ,ÈË·Ï¯‰ Ú„ÈÓÏ 
¯ÒÂÁ ¯Â‡Ï ˙„ÁÂÈÓ ˙Â·È˘Á ˘È ‰Ï‡ ˙ÂÈÚ·Ï .58‰¯·Á‰ ÈÁÂÂ¯ Ï˘ Ì˙‡˘‰ ÌÚ „Á‡ 
.59‰¯·Á‰ Í¯Ú ̇ ‡ ÏÈ„‚‰Ï È„Î Ô‰· ÔÈ‡˘ ̇ ÂÚÈ·˙‰ ̇ ‡ ̄ ˙‡Ï ËÙ˘Ó‰ È˙· Ï˘ ̇ ÂÈÁÓÂÓ‰
Ï˘ ‰˙˘‚‰ ˙‡ ¯˘Ù‡Ï ÔÈ‡ ‰ÈÙÏ˘ ‰˜ÒÓ ˙Â¯ÂÓ‡‰ ˙ÂÈÚ·‰ Ï˘ ÔÓÂÈ˜Ó ˜ÈÒ‰Ï ÔÈ‡ 
˙˘‚‰˘ „·Ï· ÂÊ ‡Ï .‰Ê ÁÂÎ· ÏÎ˘ÂÓ ˘ÂÓÈ˘ ˙ÈÈ˘Ú ¯˘Ù‡Ï ˘È ‡Ï‡ ,˙¯Ê‚ ‰ÚÈ·˙ 
,ÍÙÈ‰Ï ‡Ï‡ ,‰¯·Á‰ Ï˘ Ò¯ËÈ‡‰ ˙‡ Ì„˜˙ ‡Ï ÔË˜ Ô˙ÁÏˆ‰Ï ÈÂÎÈÒ‰˘ ˙ÂÚÈ·˙
‰Ú¯Ï ˘ÂÓÈ˘ ÚÂÓÏ È„Î ‰‚‰ ÈÂ‚Ó ÚÂ·˜Ï Ì‚ ˘È .60‰È˜Ê ˙‡ ÏÈ„‚‰Ï ‰ÈÂ˘Ú ‡È‰ 
ÔÈ„‰ Í¯ÂÚ ˙‡ ˙ÂÎÊÏ Ô˙¯ËÓ˘ ˜¯Ò ˙ÂÚÈ·˙ ˙˘‚‰ È„È ÏÚ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯È˘ÎÓ· 
ÚÓÈ‰Ï È„Î ‰¯˘ÙÏ ÚÈ‚‰Ï ‰¯·Á‰ ̇ ÂÂÎ ·˜Ú „·Î ‰Á¯Ë ̄ Î˘· ‰ÚÈ·˙‰ ̇ ‡ ̆ È‚Ó˘
Â˘Ú˘ ÌÈÈ¯ÈÙÓ‡ ÌÈ¯˜ÁÓ .61(nuisance value) ÍÈÏ‰‰ ÏÂ‰È· ˙ÂÎÂ¯Î‰ ˙ÂÈÂÏÚ‰Ó 

.Cohen v. Beneficial Industrial Loan Corporation, 337 U.S. 541, 548 (1949) 55 
D.R. Fischel & M. Bradley “The Role of Liability Rules and the Derivative Suit in 56 
.Corporate Law: A Theoretical and Empirical Analysis” 71 Cornell. L. Rev. (1986) 261 

.Ibid, at pp. 271y272 57 
.Ibid, at p. 273  58 

¯˘‡Ï Ì‡ ‰ËÏÁ‰‰ ˙ÚÙ˘‰ ÏÚ „ÓÏÏ „ÚÂ˘ Â˘Ú˘ ¯˜ÁÓ Ï˘ ÂÈ˙Â‡ˆÂ˙ ÁÂ˙È ¯Á‡Ï .Ibid 59 
ÔÈ‡ ÈÎ ,‰˜ÒÓÏ Bradley-Â Fischel ÌÈÚÈ‚Ó ,‰¯·Á‰ ˙ÂÈÓ ÏÚ ‰ÏË·Ï Â‡ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰
ÏÚ ‰ÙÈ„Ú ,ÏÈÚÏ È˙ÒÁÈÈ˙‰ ‰ÈÏ‡˘ ,‰¯·Á‰ ¯Ë˘Ó ÔÈÈÚ· ‰„ÚÂÂ‰ Ï˘ ‰Úˆ‰‰˘ ÍÎÏ ˙ÂÈ‡¯
˙¯ÈÁ·· ˙Â˘ÈÓ‚ Ï˘ ÌÂÓÈÒ˜Ó ˙Â¯·ÁÏ ˜ÈÚ‰Ï ÌÈÚÈˆÓ Ì‰ ˙‡Ê ¯Â‡Ï .ÂÁ„˘ ÌÈÈÙÂÏÈÁ‰ ÌÈÏÏÎ‰ 

.ibid, at p. 290  Z Ô‰ÈÏÚ ÂÏÂÁÈ˘ ÌÈÏÏÎ‰ 
‰˙ÂÎÊÏ ÔÈ„ ˜ÒÙ Ô˙È ¯˘‡Î Ì‚ ,ÔÈ„‰ ˜ÒÙ Ï˘ ˘ÂÓÈÓ‰ ˙ÏÂÎÈ Ï˘ ÏÂ˜È˘‰ ˙‡ ÛÈÒÂ‰Ï ˘È ÍÎÏ 60 

.‰¯·Á‰ Ï˘ 
K.J. Munson “Standing to Appeal: Should Objecting Shareholders Be Allowed Ì‚ Â‡¯ 61 
to Appeal Acceptance of a Settlement?” 34 Indiana L. Rev. (2001) 455, 458; M.M. 
Graham “Delaware Post-Merger Derivative Suit Standing and Demand Requirements: 
Professional Management Associates, Inc. v. Coss” 25 Iowa J. Corp. L. (2000) 631, 
633; Ferrell, supra note 50, at p. 244; R.K. Winter “Paying Lawyers, Empowering 
Prosecutors, and Protecting Managers: Raising the Cost of Capital in America” 42 Duke 
Ï˘ ‰·ÈË ˙‡ ˜Â„·Ï ‰„È˜Ù˙˘ ˙„ÁÂÈÓ ‰„ÚÂ ˘È Ô‰·˘ ˙ÂÈ„Ó· Ì‚ .L.J. (1993) 945, 949 
ÈÙÏ „ÂÚ ,‰ÚÈ·˙‰ ˙˘‚‰ Ï˘ ÈÂ˘‡¯ ·Ï˘· ‰¯˘ÙÏ ÚÈ‚‰Ï ‰Èˆ·ÈËÂÓ ‰¯·ÁÏ ˘È ˙¯Ê‚‰ ‰ÚÈ·˙‰ 
J.C. ‰Ê ÔÈÈÚÏ Â‡¯ .ÂÊ ‰„ÚÂ Ï˘ ÍÈÏ‰· ˙ÂÎÂ¯Î‰ ˙ÂÈÂÏÚ‰ ˙‡ ÍÂÒÁÏ È„Î ˙„ÁÂÈÓ‰ ‰„ÚÂÂ· ÔÂÈ„‰ 
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‰¯ËÓ‰˘Î ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ¯È˘ÎÓ· ·¯ ˘ÂÓÈ˘ ‰˘Ú ÈÎ Â‡¯‰ ˙È¯·‰ ˙Âˆ¯‡· 
È˘È‚Ó ̇ ‡ Â‚ˆÈÈ˘ ÔÈ„‰ ÈÎ¯ÂÚÏ ‰Á¯Ë ̄ Î˘ Ï˘ ÂÓÂÏ˘˙ ‡È‰ ̆ ÂÓÈ˘ Â˙Â‡ Ï˘ ̇ È˙ÈÓ‡‰ 
ÈÎ¯ÂÚ Ì‰ ‰· ÌÈÈ¯˜ÈÚ‰ ÌÈÁÈÂÂ¯Ó‰˘ ,‰¯˘Ù· ˙ÂÓÈÈ˙ÒÓ ˙ÂÚÈ·˙‰ ˙È·¯Ó .‰ÚÈ·˙‰ 
ÌÈ‡ˆÓÓ .62ÌÈÚ·Â˙‰ ̇ ·ÂËÏ ̃ ÒÙ ÔÈ„ ̃ ÒÙ· ̇ ÂÓÈÈ˙ÒÓ˘ ̇ ÂÚÈ·˙‰Ó ÔË˜ ̃ ÏÁ ̃ ¯Â ,ÔÈ„‰
ÈÎ¯ÂÚ Ï˘ Ì˙¯˘Ú‰ Ì˘Ï ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ÍÈÏ‰· ‰Ú¯Ï ˘ÂÓÈ˘ ÏÚ ÌÈÚÈ·ˆÓ ‰Ï‡ 

.‰ÚÈ·˙‰ ̇ ˘‚‰· ÌÈ˜ÒÂÚ˘ ÔÈ„‰ 
˜ÂÁ ‰˜Ó˘ ˙Â¯˘Ù‡‰ „ÂÒÈ· Ì‚ ˙Â„ÓÂÚ ÈÂˆÈÙÂ ‰Ú˙¯‰ Ï˘ ˙Â¯ÂÓ‡‰ ˙Â¯ËÓ‰
Ô˙Ó ˙‡ Ì‚ ˙Â˜È„ˆÓ Ô‰Â 63‰¯·Á‰ Ï˘ ¯ÂË˜¯È„ ÏÎÏ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙Â¯·Á‰ 

.64‰¯ÂÒ‡ ‰˜ÂÏÁ Ï˘ ‰¯˜Ó· ̇ ¯Ê‚ ‰ÚÈ·˙ ̆ È‚‰Ï ‰¯·Á‰ Ï˘ ‰˘ÂÏ ̇ ÂÎÊ‰ 
‰¯·Á· ‰¯˘Ó È‡˘Â „‚ ˜¯ ‡Ï ˙˘‚ÂÓ ˙ÂÈ‰Ï ‰ÏÂÎÈ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ,¯ÂÓ‡Î
ÂËÈÏÁ‰ ‰ÚÈ·˙‰ ÁÂÎ ÏÚ ‰¯·Á· ÌÈ„˜ÙÂÓ‰ ÌÈÓ¯Â‚‰˘ ÌÈÈ˘ÈÏ˘ ÌÈ„„ˆ „‚ Ì‚ ‡Ï‡ 
˙Â·¯Ú˙‰‰ ˙„ÈÓ ÔÈÈÚ· ¯˙ÂÈ ‰˘˜ ‰Ï‡˘ ‰ÏÂÚ Ô‡Î .Ì„‚ ‰ÚÈ·˙ ˙˘‚‰Ó ÚÓÈ‰Ï 
‰ÚÈ·˙ ˙˘‚‰Ó ÚÓÈ‰Ï ÂËÈÏÁ‰ ‰Ï‡ ÈÎ ÔÎ˙ÈÈ .ÌÈÎÓÒÂÓ‰ ÌÈÓ¯Â‚‰ Ï˘ ˙Ú„‰ ÏÂ˜È˘·
Ï˘ ÏÂ˜È˘ ÍÂ˙Ó Â‡ ‰˙˘‚‰·˘ ˙ÏÚÂ˙‰ ÏÚ ‰ÈÏÚ˙ ‰ÚÈ·˙‰ ˙ÂÈÂÏÚ˘ ‰·˘ÁÓ ÍÂ˙Ó 
˙ÂÚÓÈ‰‰ ‰ÏÂÎÈ ¯Á‡‰ „ˆ‰Ó .·"ÂÈÎÂ ‰ÚÈ·˙‰ ˙˘‚‰ ·˜Ú ‰¯·Á‰ Ï˘ ‰Ó˘· ‰ÚÈ‚Ù 
˙¯˜Ù‰ ÍÂ˙ ,˙ÂÎÓÒ‰ ÈÏÚ· Ï˘ ÌÈÈ˘È‡ ÌÈÏÂ˜È˘Ó ˙ÚÂÓ ˙ÂÈ‰Ï ‰ÚÈ·˙ ˙˘‚‰Ó
ÌÈ‡ ÏÏÎ Í¯„·˘ ÌÈÓ¯Â‚Ï ‰ÎÓÒ‰ Ô˙Ó· ˙Â¯È‰Ê ËÂ˜Ï ‡ÂÙ‡ ˘È .‰¯·Á‰ Ï˘ ‰˙·ÂË 

.ÌÈÈ˘ÈÏ˘ ÌÈ„„ˆ „‚ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ‰¯·Á‰ Ì˘· ÏÂÚÙÏ ÌÈÎÓÒÂÓ 
˙˘‚‰Ï ˙Â¯˘Ù‡· ‰¯Î‰Ï ÂÓ¯‚˘ ˙Â·Â˘Á‰ ˙Â¯ËÓ‰ Û‡ ÏÚ˘ ÔÈÈˆÏ ÔÈÈÚÓ 
˙ÂÈ„Ó· ˙Ï·Â˜Ó ‰È‡ ÂÊÎ ˙Â¯˘Ù‡ ,˙È˜È¯Ó‡-ÂÏ‚‡‰ ËÙ˘Ó‰ ˙ËÈ˘· ˙¯Ê‚ ‰ÚÈ·˙ 
Ô˜ÏÁ·Â 65˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙Â¯˘Ù‡ ÏÏÎ ˙¯ÎÂÓ ‡Ï ˙ÂÈ„Ó‰Ó ˜ÏÁ· .ËÈËÂ˜‰ 

.66˙ÂÈÓ‰ ÔÂ‰ Ï˘ ÌÈÂÒÓ ÊÂÁ‡· ÌÈ˜ÈÊÁÓ‰ ̇ ÂÈÓ ÈÏÚ·Ï ÂÊÎ ̇ Â¯˘Ù‡ ̇ È˜ÂÓ 

Coffee “The Unfaithful Champion: The Plaintiff as Monitor in Shareholder Litigation” 
William Pricket Ï˘ Â˙ÚË ,˙‡Ê ˙ÓÂÚÏ ,Â‡¯ .48 Law & Contemp. Probs. (1985) 5, 25 
ÈÎ¯ÂÚ ˙Á¯Ë ¯Î˘· ˙ÂÎÊÏ È„Î ˙ÒÒÂ·Ó È˙Ï· ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ıÈ¯Ó˙ Delaware-· ÔÈ‡˘ 
“The Role of Corporate 21-‰ ‰‡Ó· ˙¯Ê‚‰ ‰ÚÈ·˙‰ „È˜Ù˙ Ï˘ ‡˘Â· Ì˘ Í¯Ú˘ ÔÂÈ„· ÔÈ„ 

.Litigation in the Twenty-First Century” 25 Del. J. Corp. L. (2000) 131, 154 
M.P. Dooley “The Role of Corporate Litigation in the Ì‚ Â‡¯ .Coffee, ibid, at  p. 9  62 
‰Ú¯Ï ÂÏÂˆÈ ˙ÚÈÓÏ ÌÈÎ¯„Ï .Twenty-First Century” 25 Del. J. Corp. L. (2000) 131, 151 

.ÔÏ‰Ï Â‡¯ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯È˘ÎÓ Ï˘ 
.124y115 ˙Â¯Ú‰Ï ÍÂÓÒ· ËÒ˜Ë ÔÏ‰Ï Â‡¯ .˙Â¯·Á‰ ˜ÂÁÏ (‡) 194 ÛÈÚÒ 63 

.131y125 ˙Â¯Ú‰Ï ÍÂÓÒ· ËÒ˜Ë ÔÏ‰Ï Â‡¯ .˙Â¯·Á‰ ˜ÂÁÏ 204 ÛÈÚÒ 64 
Protection of Minority Shareholders (London, by M.W. Stecher, 1997) Z ‰ÈÏËÈ‡ ,Ï˘ÓÏ 65 
˙‡ ˙‡Ê ˙ÓÂÚÏ Â‡¯ .ibid, at pp. 162y163 Z „ÏÂ‰ ;ibid, at p. 146  Z ‚¯Â·ÓÒ˜ÂÏ ;132 
Code des Z ‰¯·ÁÏ ÂÓ¯‚˘ ÌÈ˜Ê ÔÈ‚· ˙ÂÈÓ ÏÚ· È„È ÏÚ ‰ÚÈ·˙ ¯˘Ù‡Ó‰ È¯ˆÈÂÂ˘‰ ˜ÂÁ‰
˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰ ¯˘Ù‡Ó È˙Ù¯ˆ‰ ˜ÂÁ‰ ;Obligations art. 756 — Stecher, ibid, at p.  232  

.ibid, at p. 80  Z „·Ï· ‰· ÌÈ¯ÂË˜¯È„ Â‡ ‰¯·Á‰ Ï"ÎÓ „‚
ÂÓ¯‚˘ ÌÈ˜Ê ÔÈ‚· ÚÂ·˙Ï ‰¯·Á‰Ó ˘Â¯„Ï ˙ÂÎÊ ˙ÂÈÓ‰Ó 10%-· ÌÈ˜ÈÊÁÓÏ ‰˜Ó ÈÓ¯‚‰ ˜ÂÁ‰ 66 
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ÌÈÓ‡Â˙ ˙ÂÈ‰Ï ÌÈÎÈ¯ˆ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰Ï Ú‚Â‰ ÏÎ· ˜ÂÁ‰ ·ÈˆÓ˘ ÌÈ‡˙‰
˙˘‚‰Ï ˙ÂÚ‚Â‰ ˙ÂÂ˘‰ ˙ÂÏ‡˘· ÔÂÈ„Ï Â˘„˜ÂÈ ÌÈ‡·‰ ÌÈ˜¯Ù‰ .˙Â¯ÂÓ‡‰ ˙Â¯ËÓÏ 
.˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÓÒ‰ ˙È˜ÂÓ ÈÓÏ ‰Ï‡˘· ÔÂ„È È˘‰ ˜¯Ù‰ :˙¯Ê‚‰ ‰ÚÈ·˙‰ 
Ï˘ Â˙ÂÎÊ ;Ô¯ˆÂ˜· ‰ÚÈ·˙‰ ˙˘‚‰ ˙Â¯˘Ù‡ ¯·„· ˙ÂÏ‡˘‰ ‰˜„·È˙ ÂÊ ˙¯‚ÒÓ·
Ï˘ Â˙ÂÎÊ ;‰˘È‚‰Ï ‰ÚÈ·˙‰ ˙˘‚‰ ˙Ú· ˙ÂÈÓ ÏÚ· „ÂÚ ÂÈ‡˘ ¯·Ú· ˙ÂÈÓ ÏÚ· 
¯ÂË˜¯È„ Ï˘ Â˙ÂÎÊ ;‰ÚÈ·˙‰ ‡˘Â ‰˘ÚÓ‰ ÚÂ¯È‡ ˙Ú· ‰ÊÎ ‰È‰ ‡Ï˘ ˙ÂÈÓ ÏÚ· 
ÔÈ‚· ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ÌÈ˘ÂÏ ˙È˜ÂÓ‰ ˙Â¯˘Ù‡‰ ÔÎÂ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï
.˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÎÊ‰ ˙È˜ÂÓ È˙Ó ‰Ï‡˘· ÔÂ„È È˘ÈÏ˘‰ ˜¯Ù‰ .‰¯ÂÒ‡ ‰˜ÂÏÁ 
.˜ÂÁ‰ ÈÙ ÏÚ ‚‰Â‰ ‰Ê Ô‰Â ˙Â¯·Á‰ ˜ÂÁÏ Ì„˜˘ ÈËÙ˘Ó‰ ·ˆÓ‰ Ô‰ ˜„·ÈÈ ÂÊ ˙¯‚ÒÓ· 
˜¯Ù‰ .˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰Ï ˜ÂÁ‰ ·ÈˆÓ˘ ÌÈÓ„˜ÂÓ‰ ÌÈ‡˙· ÔÂ„È ÈÚÈ·¯‰ ˜¯Ù‰
È˘È˘‰ ˜¯Ù‰ .ÂÏ˘ ‰„ÈÓÚ‰ ˙ÂÎÊ ÏÚ Ú·Â˙‰ Ï˘ Â˙Â‚‰˙‰ ˙ÚÙ˘‰· ÔÂ„È È˘ÈÓÁ‰ 
‰˜„·È˙ ÂÊ ˙¯‚ÒÓ· ¯˘‡Î ,˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰Ï ˜ÂÁ‰ ˜ÙÒÓ˘ ÌÈˆÈ¯Ó˙· ÔÂ„È 
˙È· ˙¯‚‡ ÌÂÏ˘˙· ‰‡È˘‰Â ˙Â‡ˆÂ‰ ¯ÊÁ‰Ï ‰ÚÈ·˙‰ ˘È‚Ó Ï˘ Â˙ÂÎÊ ¯·„· ˙ÂÏ‡˘‰
ÌÈÈÂÈ„ ÌÈË·È‰· ÔÂ„È ÈÚÈ·˘‰ ˜¯Ù‰ .‰ÚÈ·˙‰ ˙˘‚‰· Á¯Ë˘ ÈÓÏ ÏÂÓ‚ Ô˙ÓÂ ËÙ˘Ó‰ 
˙ÎÈÓ˙ ,ÈÓ„˜Ó ÍÈÏ‰ Ï˘ ÂÓÂÈ˜ ,˙Ú·˙Î ‰¯·Á‰ ÛÂ¯Èˆ :˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰ Ï˘ 
ËÙ˘Ó‰ ˙È· ¯Â˘È‡· Í¯Âˆ‰Â ‰·Â¯Ú Ô˙Ó· ·ÂÈÁ ,Ú·Â˙‰ È„È ÏÚ ¯È‰ˆ˙· ‰˘˜·‰ 

Stecher, Â‡¯ Z AktG §137 Z ‰Ï˘ ÌÈÏ‰Ó‰ Ï˘ Â‡ ‰¯·Á‰ È„ÒÈÈÓ Ï˘ ˙ÂÏÂÚÙ ·˜Ú ‰Ï 
AktG §122 — Stecher, ibid, at  Z È¯ËÒÂ‡‰ ˜ÂÁ· Ì‚ ‰ÏÂÏÎ ‰ÓÂ„ ‰‡¯Â‰ ;ibid, at p. 49
˙ÂÈÓ ÈÏÚ· È„È ÏÚ ‰˙˘‚‰Ï ‰ËÏÁ‰ ‰Ï·˜˙‰ Ì‡ ‰ÚÈ·˙ ¯˘Ù‡Ó ‰È„·˘· ˜ÂÁ‰ Ì‚ .p. 13 
ÈÎ Ú·Â˜ „ÏÈÙ· ˜ÂÁ‰ .ibid, at  p. 215  Z ‰¯·Á‰ Ï˘ ˙ÂÈÓ‰ ÔÂ‰Ó 10% ˙ÂÁÙÏ ÌÈ˜ÈÊÁÓ‰ 
‰ÚÈ·˙ ˘È‚‰Ï ‡Ï ‰ËÈÏÁ‰ ¯˘‡Î Â‡ ˙ÂÈ¯Á‡Ó ¯Â¯Á˘ ÌÈ¯ÂË˜¯È„Ï ‰˙ ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ ¯˘‡Î
˙ÂÈÓ‰Ó ˘ÈÏ˘· ˙ÂÁÙÏ Â‡ ˙ÂÈÓ‰ ÔÂ‰Ó 10%-· ˙ÂÁÙÏ ÌÈ˜ÈÊÁÓ˘ ˙ÂÈÓ ÈÏÚ· ÌÈÏÂÎÈ ,Ì„‚
˜ÂÁ‰ .ibid,  at p. 64  Z ‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˘È‚‰Ï ‰ËÏÁ‰‰ „‚ ÂÚÈ·ˆ‰˘Â ‰ÙÈÒ‡· ÂÁÎ˘
ÔÂ‰ ÌÈ˜ÈÊÁÓ‰ Â‡ ‰¯·Á‰ ˙ÂÈÓÓ 1%-· ˙ÂÁÙÏ ÌÈ˜ÈÊÁÓ‰ ˙ÂÈÓ ÈÏÚ·Ï ‰ÚÈ·˙ ˙ÂÎÊ ‰˜Ó È‚Ï·‰ 
ibid, Z ÌÈ¯ÂË˜¯È„ „‚ ˜¯ ˙È¯˘Ù‡ ‰ÚÈ·˙‰ ÌÏÂ‡ ,È‚Ï· ˜¯Ù ÔÂÈÏÈÓ 50 ˙ÂÁÙÏ Û˜˘Ó‰ ˙ÂÈÓ
‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ‰ ÔÂ‰Ó 5%-· ˙ÂÁÙÏ ÌÈ˜ÈÊÁÓ‰ ˙ÂÈÓ ÈÏÚ·Ï ˙ÂÎÊ ˙È˜ÂÓ „¯ÙÒ· ;at p. 47
˙ÂÁÙÏ ˘„ÂÁ ÛÏÁ :ÌÈ‡·‰ ÌÈ¯˜Ó‰Ó „Á‡· ÌÈ¯ÂË˜¯È„‰Ó „Á‡ „‚ Â‡ Ï"ÎÓ‰ „‚ ‰¯·Á‰ Ì˘·
ÌÈÚ‚Â‰ ÌÈÈÈÚ· ÔÂÈ„ Í¯ÂˆÏ ˙ÈÏÏÎ ‰ÙÈÒ‡ Ï˘ ÒÂÈÎ Â˘¯„ ˙ÂÈÓ‰ ÈÏÚ· ÏÏÎÓ 5%-˘ Ê‡Ó
˘È‚‰Ï ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ ˙ËÏÁ‰ Ê‡Ó ˘„ÂÁ ¯·Ú ;‰˘È¯„Ï ‰˙Ú ‡Ï ‰Ï‰‰‰Â ,‰Ï‰‰‰ ˙Â·ÂÁÏ
‰˘˜·‰ ˙‡ ‰˙Á„ ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ ;‰˘‚Â‰ ‡Ï ‰ÚÈ·˙‰Â ‰·ÂÁ ˙¯Ù‰ Ï˘· ‰Ï‰‰‰ „‚ ‰ÚÈ·˙
‰˜Ó Ï‚ÂË¯ÂÙ· ˜ÂÁ‰ ;ibid, at p. 199  Z ‰È¯·ÁÓ „Á‡ „‚ Â‡ ‰Ï‰‰‰ „‚ ‰ÚÈ·˙ ˙˘‚‰Ï
ÔÈ‚· ‰¯·Á‰ Ï˘ ÌÈÏ‰ÓÂ ÌÈ¯ÂË˜¯È„ „‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ‰ ÔÂ‰Ó 5% ˙ÂÁÙÏ ÌÈ˜ÈÊÁÓÏ ˙ÂÎÊ
ÏÏÎ‰ .Â˜ÈÒ˜Ó· Ì‚ ˙Á˙ÂÙÓ ‰È‡ ˙¯Ê‚‰ ‰ÚÈ·˙‰ .ibid, at  p. 181  Z ‰¯·ÁÏ ÂÓ¯‚˘ ÌÈ˜Ê
Ï˘ ˙ÈÏÏÎ‰ ‰ÙÈÒ‡· ‰ËÏÁ‰ ˙Ï·˜ ¯Á‡Ï ‰˘ÚÈ˙ ÌÈ¯ÂË˜¯È„ „‚ ‰ÚÈ·˙ ˙˘‚‰˘ ‡Â‰ Ì˘ ÏÈ‚¯‰
ÌÈÊÂÁ‡ 33 ˙ÂÁÙÏ ÌÈ˜ÈÊÁÓ‰ ˙ÂÈÓ ÈÏÚ· ÂÈÙÏÂ ˜ÂÁÏ 163 ÛÈÚÒ· Ú·˜ ‰Ê ÏÏÎÏ ‚È¯Á .‰¯·Á‰
ÌÈ˜Ê‰ ÏÎ ˙‡ ˙ÂÏÏÂÎ ˙ÂÚÈ·˙‰˘ „·Ï·Â ,ÌÈ¯ÂË˜¯È„‰ „‚ ‰ÚÈ·˙ ˘È‚‰Ï ÌÈ‡˘¯ ‰¯·Á‰ ÔÂ‰Ó
.ÌÈ‚ˆÈÈÓ‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÈ˘È‡‰ ÌÈÒ¯ËÈ‡Ï ÌÈÒÁÈÈ˙Ó˘ ‰Ï‡ ˙‡ ˜¯ ‡ÏÂ ‰¯·ÁÏ ÂÓ¯‚˘ 
J.J. Garza “Rethinking Corporate Z ‰¯·ÁÏ Ô˙ÈÈ ÂÊÎ ‰ÚÈ·˙Ó ‰‡ˆÂ˙Î Ï·˜˙Ó˘ ÈÂˆÈÙ‰ 
Governance: The Role of Minority Shareholders — A Comparative Study” 31 St. Mary’s 

.L.J. (2000) 613 
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‰¯˘ÙÏ „‚˙‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ˙Ï‡˘ ÂÊ ˙¯‚ÒÓ· ˜„·È˙ ÔÎ ÂÓÎ .ÍÈÏ‰‰ ÌÂÈÒÏ
.˙¯Ê‚ ‰‚‰ ˙˘‚‰Ï ˙Â¯˘Ù‡· ÔÂ„È ÈÈÓ˘‰ ˜¯Ù‰ .˙¯Ê‚ ‰ÚÈ·˙ Ï˘ ÍÈÏ‰· ˙ÚˆÂÓ 

.˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯È˘ÎÓ· ÏÚÂÙ· ˘ÂÓÈ˘Ï ÒÁÈÈ˙È ÔÂ¯Á‡‰ ˜¯Ù‰ 

?ÈÓÏ Z ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÓÒ‰ .· 

:ÌÈÓ¯Â‚ ‰˘ÂÏ˘Ï ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÊ‰ ˙‡ ‰˜Ó ˙Â¯·Á‰ ˜ÂÁ 
;67‰¯·Á· ˙ÂÈÓ ÏÚ· .1 

;68‰¯·Á· ¯ÂË˜¯È„ .2 
.69‰¯·Á‰ Ï˘ ‰˘Â .3 

˙ÂÎÓÒ‰ ,˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÈÏÏÎ ˙ÂÎÓÒ ‰˙˜Â‰ ÌÈÂ˘‡¯‰ ÌÈÈ˘Ï˘ „ÂÚ· 
.‰¯ÂÒ‡ ‰˜ÂÏÁ Z ˙ÈÙÈˆÙÒ ‰ÏÈÚÏ ˙Ï·‚ÂÓ ‰˘ÂÏ ‰˙˜Â‰˘ 

.ÌÈ¯ÂÓ‡‰ ÌÈÓ¯Â‚‰Ó „Á‡ ÏÎ Ï˘ ˙ÂÎÓÒÏ ˙ÂÚ‚Â‰ ˙ÂÏ‡˘· ÔÂ„È ‰Ê ˜¯Ù 

˙ÂÈÓ ÏÚ· .1 

ÈÏÏÎ (‡)

˘Â„ÈÁ ÏÎ ÔÈ‡ .‰¯·Á‰ Ì˘· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ,¯ÂÓ‡Î ,ÍÓÒÂÓ ˙ÂÈÓ ÏÚ· ÏÎ
ÈÏ· ,˙ÂÈÓ ÏÚ· ÏÎÏ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÎÊ‰ ˙ÈÈ˜‰· Ì„Â˜‰ ·ˆÓ‰ ˙ÓÂÚÏ 
‰˘È¯„ .70‰¯·Á‰ Ï˘ ˙ÂÈÓ‰ ÔÂ‰Ó Â‰˘ÏÎ ÊÂÁ‡ Ï˘ ‰˜ÊÁ‰· ÂÊ ˙ÂÎÓÒ ˙Â˙‰Ï 
ÏÎ· ÈÏ‚‡‰ ̃ ÂÁ· ‰Ú·˜ ̇ ¯Ê‚ ‰ÚÈ·˙ ̇ ˘‚‰Ï È‡˙Î ÔÂ‰‰Ó ÌÈÂÒÓ ÊÂÁ‡ Ï˘ ‰˜ÊÁ‰Ï
˙Ï·˜ ‡ÏÏ ÔÂÈ¯ÂË˜¯È„‰ È„È ÏÚ ˙ÈËÈÏÂÙ ‰ÓÂ¯˙ Ô˙Ó ÔÈ‚· ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï Ú‚Â‰ 
˙˘‚ÂÓ ˙ÂÈ‰Ï ˙¯Ê‚‰ ‰ÚÈ·˙‰ ‰ÏÂÎÈ ‰Ê ‰¯˜Ó· .71˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰Ó ˘¯„‰ ¯Â˘È‡‰ 
Ï˘ Â‡ ̇ Âˆ˜ÂÓ‰ ̇ ÂÈÓ‰ Ï˘ ÈÏÈÓÂ‰ Í¯Ú‰Ó 5% ̇ ÂÁÙÏ ÌÈ˜ÈÊÁÓ‰ ̇ ÂÈÓ ÈÏÚ· È„È ÏÚ 

.72ÌÈ¯·Á ÌÈ˘ÈÓÁÓ ̇ ÂÁÙ ‡Ï Ï˘ ‰ˆÂ·˜ È„È ÏÚ Â‡ Ô‰Ï˘ ‚ÂÒ 
ÈÏ· ˙ÂÈÓ ÏÚ· ÏÎÏ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÊ‰ ˙‡ ,¯ÂÓ‡Î ,‰˜Ó˘ ,ÈÏ‡¯˘È‰ ÔÈ„‰ 
‰ÚÈ·˙‰ „ÂÒÈ· ˙Â„ÓÂÚ˘ ˙Â¯ËÓ‰ .ÈÂ‡¯ ÔÈ„ ÈÏ ‰‡¯ ,ÔÂ‰· ‰˜ÊÁ‰ ÊÂÁ‡· ˙‡Ê ˙Â˙‰Ï
‰Ú¯Ï ÏÂˆÈ‰ ˙ÚÈÓ .ÌÈÚ·Â˙‰ Ï‚ÚÓ Ï˘ Â˙·Á¯‰ ˙‡ ˙Â˜È„ˆÓ ,ÏÈÚÏ ¯‡Â·ÓÎ ,˙¯Ê‚‰ 

.ÔÏ‰Ï ¯‡Â·ÓÎ ,ËÙ˘Ó‰ ˙È· ¯Â˘È‡Ï ‰˘È¯„‰ ˙ÂÚˆÓ‡· ˙È˘Ú ÂÊ ˙ÂÎÓÒ Ï˘ 
Í˘Ó· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ˙‡ ‰˙Ó ÂÈ‡ ÈÏ‡¯˘È‰ ÔÈ„‰ 

.˙Â¯·Á‰ ˜ÂÁÏ (‡)194 ÛÈÚÒ 67 

.˙Â¯·Á‰ ˜ÂÁÏ (‡)194 ÛÈÚÒ 68 
.˙Â¯·Á‰ ˜ÂÁÏ 204 ÛÈÚÒ 69 

.66 ‰¯Ú‰ ÏÈÚÏ ,ÂÊ Í¯„ ÌÈË˜Â˘ ËÈËÂ˜· ÌÈ˜ÂÁ‰ Â‡¯ 70 
.Companies Act 1985, Part XA Control of Political Donations s. 347Ay347K 71 

“authorized group of members of the-Ï ‰ÚÈ·˙‰ ˙˘‚‰Ï ˙ÂÎÓÒ‰ ˙‡ ‰˜Ó 347I (1) ÛÈÚÒ 72 
.˜ÂÁÏ 54(2)(a),(b) or (c) ÛÈÚÒ· ‰Ê ÁÂÓ ˙¯„‚‰Ï ‰ÙÓ 347I (2) ÛÈÚÒÂ ,company” 
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˙ÂÈÓ Ú·Â˙‰ ˜ÈÊÁÓ ‰ÚÈ·˙‰ ˙˘‚‰ ˙Ú·˘ ÍÎ· È„ .ÂÈ„È· ˙Â˜ÊÁÂÓ ˙ÂÈÓ‰˘ ÔÓÊ‰
‰ÚÈ·˙ ˘È‚‰Ï ÂÏ ¯˘Ù‡Ï È„Î ‰ÚÈ·˙‰ ˙˘‚‰ Ì˘Ï Â„È ÏÚ Â˘Î¯ ‡Ï ˙ÂÈÓ‰Â ‰¯·Á· 
˙ÂÈÓ‰ ˙˘ÈÎ¯ Ì‡ Ì‚ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ÍÓÒÂÓ ‰¯·Á· ˙ÂÈÓ ÏÚ· ,ÔÎ ÏÚ .73˙¯Ê‚ 
,ÈÙÈ‰ È¯ÁÒÓ‰ Ò˜„Â˜‰ Ë˜Â ‰Â˘ ‰˘È‚ .‰ÚÈ·˙‰ ̇ ˘‚‰ ÈÙÏ ̄ ˆ˜ ÔÓÊ ‰˙˘Ú Â„È ÏÚ
ÌÈ˘„ÂÁ ‰˘È˘ Í˘Ó· Ú·Â˙‰ È„È ÏÚ ̇ ÂÈÓ ̇ ˜ÊÁ‰ ̇ ¯Ê‚ ‰ÚÈ·˙ ̇ ˘‚‰Ï È‡˙Î ̆ ¯Â„‰ 
˙˘‚‰ Ì˘Ï ˙ÂÈÓ ˙˘ÈÎ¯ ÚÂÓÏ ,‰¯Â‡ÎÏ ,„ÚÂ ÈÙÈ‰ ÔÈ„‰ .74‰ÚÈ·˙‰ ˙˘‚‰Ï Ì„Â˜ 
Â· ˙È˜ÂÓ˘ ˙Â¯˘Ù‡‰ ¯Â‡Ï ÈÙÈ‰ ÔÈ„· ˙‚˘ÂÓ ‰È‡ ÂÊ ‰¯ËÓ ,ÏÚÂÙ· ,ÌÏÂ‡ ,‰ÚÈ·˙
˙˘‚ÂÓ ÂÈ‚·˘ ÚÂ¯È‡‰ ̇ Â¯˜ ̇ Ú· ̇ ÂÈÓ ÏÚ· ‰È‰ ‡Ï˘ ÈÓ È„È ÏÚ ̇ ¯Ê‚ ‰ÚÈ·˙ ̇ ˘‚‰Ï 
,˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰ Ì˘Ï ˙ÂÈÓ ˘ÂÎ¯Ï Ì„‡Ï ¯˘Ù‡Ó ÈÙÈ‰ ÔÈ„‰ ,ÚÓ˘Ó .75‰ÚÈ·˙‰ 
ÈÈÚ· ‰‡¯ ‰Ê ¯˘˜‰· ÈÏ‡¯˘È‰ ÔÈ„‰ .‰ÚÈ·˙‰ ˙‡ ˘È‚‰ÏÂ ÌÈ˘„ÂÁ ‰˘È˘ ÔÈ˙Ó‰Ï
Â˙ÂÙ¯Ëˆ‰ ¯Á‡Ï ÍÂÓÒ˘ ˙ÂÈÓ ÏÚ·Ó ˘Â¯„Ï ‰˜„ˆ‰ ÏÎ ÔÈ‡ .ÈÙÈ‰ ÔÈ„‰ ÏÚ ÛÈ„Ú 
˙˘‚‰Ï „Ú ÌÈ˘„ÂÁ ‰˘È˘ ÔÈ˙Ó‰Ï ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰ ˜È„ˆÓ˘ ÚÂ¯È‡ Ú¯È‡ ‰¯·ÁÏ 
‰¯·ÁÏ Â˙ÂÙ¯Ëˆ‰ ¯Á‡Ï ÍÂÓÒ˘ ˙ÂÈÓ ÏÚ· ·ÈÈÁÏ ˜„ˆÂÓ ‰Ê ÔÈ‡ ,ÔÎ ÂÓÎ .‰ÚÈ·˙‰
¯È˘Î‰Ï È„Î ÌÈ˘„ÂÁ ‰˘È˘ ÔÈ˙Ó‰Ï ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰ ˜È„ˆÓ˘ ÚÂ¯È‡ Ú¯È‡˘ ‰ÏÈ‚ 

.‰ÚÈ·˙‰ ̇ ˘‚‰Ï ÂÓˆÚ 

Ô¯ˆÂ˜· ˙¯Ê‚ ‰ÚÈ·˙ (·)

?˙·‰ ˙¯·Á Ì˘· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï Ì‡ ˙¯·Á· ˙ÂÈÓ ÏÚ· È‡˘¯ Ì‡‰ 
˙ÈËÙ˘Ó‰ ̇ ÂÈ˘È‡‰ ̄ Â‡Ï ,‰¯Â‡ÎÏ .‰¯·Á· ̇ ÂÈÓ ÏÚ·Ï ‰ÚÈ·˙‰ ̇ ÂÎÊ ̇ ‡ ‰˜Ó ̃ ÂÁ‰ 
˘È‚‰Ï ÍÓÒÂÓ Ì‡ ˙¯·Á· ˙ÂÈÓ ÏÚ· ÔÈ‡˘ ¯ÓÂÏ ‰È‰ Ô˙È ˙Â¯·Á‰ È˙˘ Ï˘ ˙„¯Ù‰
ÏÚ·Ï˘ ¯Â¯· ,ÌÏÂ‡ .˙·‰ ˙¯·Á· ˙ÂÈÓ ÏÚ· ÂÈ‡ ÔÎ˘ ,˙·‰ ˙¯·Á· ˙¯Ê‚ ‰ÚÈ·˙ 
˙˙ÁÙ‰Ï ÌÂ¯‚È ˙·‰ ˙¯·ÁÏ ˜Ê .˙·‰ ˙¯·Á· ÈÏÎÏÎ Ò¯ËÈ‡ ˘È Ì‡ ˙¯·Á· ˙ÂÈÓ 
˙¯·Á· ˙ÂÈÓ‰ ÏÚ·Ï ˜ÊÏ ‡ÏÈÓÓÂ ,˙·‰ ˙¯·Á· Ì‡‰ ˙¯·Á ‰˜ÈÊÁÓ˘ ˙ÂÈÓ‰ ÈÂÂ˘
˙·‰ ˙¯·Á Ì˘· Ì‡ ˙¯·Á· ˙ÂÈÓ ÏÚ· Ï˘ ‰ÚÈ·˙· ¯ÈÎÓ È˜È¯Ó‡‰ ÔÈ„‰ .Ì‡‰ 
„ÂÚ ÏÎ ,‰‡Ï‰ ÍÎÂ ˙·‰ ˙¯·Á Ï˘ ˙·‰ ˙¯·Á Â‡ ,(double derivative action) 

.76(multiple derivative action) ˙ÂÏÚ·‰ Ï˘ ˙¯˘¯˘‰ ˙ÓÈÈ˜˙Ó 

.104y100 ˙Â¯Ú‰Ï ÍÂÓÒ· ËÒ˜Ë ÔÏ‰Ï Â‡¯ 73 
K.B. de Vere Stevens “Should We Toss Foss?: Toward an Australian Statutory Derivative 74 

.Action” 25 Aust. Bus. L. Rev. (1997) 127, 135 
.Ibid 75 

H.G. Henn & J.R. Alexander Law of Corporations (St. Paul, 3rd ed., 1983) §361; Note 76 
“Suits by a Shareholder in a Parent Corporation to Redress Injuries to the Subsidiary” 
64 Harv. L. Rev. (1950y1951) 1313; Note “Multiple Derivative Suit” 31 N.Y.U. L. Rev. 
(1956) 932; D.W. Locascio “The Dilemma of the Double Derivative Suit” 83 Nw. U. L.  
Untermeyer ,Ï˘ÓÏ ,Â‡¯ .ÂÊ Í¯„· ‰ÎÏ‰ ‡Ï˘ ‰˜ÈÒÙ Ì‚ Ì˘ ˙ÓÈÈ˜ ÈÎ Ì‡ .Rev. (1989) 729 
v. Valhi, Inc., 665 F. Supp. 297 (1987); Crow v. Context Industries, Inc., 260 So. 2d 865 

.Locascio, ibid, at pp. 731y743 Â‡¯ ‰Ï‡ ÔÈ„ È˜ÒÙ ÏÚ ˙¯Â˜È·Ï .(1972) 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

:77ÂÊÎ ‰ÚÈ·˙ ˙Â¯˘Ù‡· ‰¯Î‰Ï ˙Â˜„ˆ‰ ‰ÓÎÏ ‰ÒÁÈÈ˙‰ ˙È˜È¯Ó‡‰ ‰˜ÈÒÙ‰
ËÙ˘Ó‰ ˙È·˘ ¯Á‡Ï ˙„„Â· ‰¯·Á· ˙¯Ê‚ ‰ÚÈ·˙Ï ‰‰Ê Ô¯ˆÂ˜· ˙¯Ê‚ ‰ÚÈ·˙ .1 

;78˙Á‡ ‰¯·ÁÎ ˙·‰ ˙¯·ÁÏÂ Ì‡‰ ˙¯·ÁÏ ÒÁÈÈ˙ÓÂ ÍÒÓ‰ ˙‡ ÌÈ¯Ó 
˙·‰ ˙¯·ÁÂ Ì‡‰ ˙¯·Á˘ ‰„·ÂÚ‰ ·˜Ú Ô¯ˆÂ˜· ˙¯Ê‚ ‰ÚÈ·˙Ï ‰˜„ˆ‰ ˘È .2 
ÌÈÏÂÎÈ˘ ÌÈ„ÈÁÈ‰ Ì‰ Ì‡‰ ˙¯·Á Ï˘ ˙ÂÈÓ‰ ÈÏÚ· ,ÔÎÏ .ÌÈ˘‡ Ì˙Â‡ È„È· ˙ÂËÏ˘ 

;79˙·‰ ˙¯·ÁÏ Ì¯‚˘ ˜Ê‰ ÔÈ‚· ‰ÚÈ·˙ ˘È‚‰Ï ÈÏ‡È¯ ÔÙÂ‡· 
˙¯·Á) ÔÓ‡ Ï˘ ‰‰ È„È ÏÚ ‰ÚÈ·˙ ‰˙Â‰Ó· ‡È‰ Ô¯ˆÂ˜· ˙¯Ê‚‰ ‰ÚÈ·˙‰ .3 

;80(˙·‰ ˙¯·Á) ¯Á‡ ÔÓ‡ Ï˘ ‰‰‰ ‡Â‰˘ ,(Ì‡‰
ÌÈ‡Â¯ Z ˙ÂÁÈÏ˘ ÈÈ„ Ï˘ ˙ÂÂ¯˜Ú ÈÙ ÏÚ ˙˜„ˆÂÓ Ô¯ˆÂ˜· ˙¯Ê‚‰ ‰ÚÈ·˙‰ .4 

;81Ì‡‰ ˙¯·Á Ï˘ ‰ÁÂÏ˘Î ‰ÏÚÙ˘ ÈÓÎ ˙·‰ ˙¯·Á ˙‡ 
‰Ï˘ ‰ËÈÏ˘‰ ÁÂÎ· ˘Ó˙˘‰Ï ‰È˙ÂÈÓ ÈÏÚ· ÈÙÏÎ ‰·ÂÁ ‰·Á Ì‡‰ ˙¯·Á .5 
ÔÈÚ· ÚÂˆÈ· ˘˜·Ï ÌÈ‡˘¯ ˙ÂÈÓ‰ ÈÏÚ·Â ,‰ÈÙÏÎ ‰ÏÂÂÚ ÏÎ ‡Ù¯Ï È„Î ˙·‰ ˙¯·Á· 

;ÂÊ ‰·ÂÁ Ï˘
È˙Ï· ÔÙÂ‡· ÏÂÙÈÈ ˙·‰ ˙¯·ÁÏ ˜Ê˘ ÍÎ ·˜Ú ˙˜„ˆÂÓ Ô¯ˆÂ˜· ˙¯Ê‚ ‰ÚÈ·˙ .6 

;Ì‡‰ ˙¯·Á Ï˘ ˙ÂÈÓ‰ ÈÏÚ· ÏÚ ÚÓ 
˙È· ÔÂ˘Ï·Â ,ÂÊÎ ‰ÚÈ·˙ ˙ÂÎÊ· ¯ÈÎ‰Ï ˜È„ˆÓ ˙È¯„ÂÓ‰ ‰¯·Á‰ Ï˘ ‰·Ó‰ .7 

:ËÙ˘Ó‰ 

“We agree with the authorities that the concepts governing corporate 
existence must be adaptable to the changing corporation of modern 
society. Unexamined observance to rigid and outmoded theories may 
result in inequitable decisions that fail to comport with the realities of 
corporate structure”82 . 

˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÊ‰ ˙‡ ˙Â˘¯ÂÙÓ ˜˜ÂÁÓ‰ ‰˜‰ ˙Â¯Á‡ ËÙ˘Ó ˙ÂËÈ˘· 
˜ÂÁ· ,84 “affliates” Z 83È„˜‰ ˜ÂÁ· Ú·˜ ÍÎ .‰¯Â˘˜ ‰¯·Á· ˙ÂÈÓ ÏÚ·Ï 

Ô‰ÈÏÚ ˙¯Â˜È·ÏÂ ÂÏ‡ ˙Â˜„ˆ‰ ÁÂ˙ÈÏ .Brown v. Tenney, 508 N.E. 2d 347 (1987) Ï˘ÓÏ Â‡¯ 77 
ÌÈ˜ÂÓÈ‰ ÍÓÒ ÏÚ ‡Ï Ô¯ˆÂ˜· ˙¯Ê‚ ‰ÚÈ·˙· ¯ÈÎ‰Ï ˘È ,Â˙Ú„Ï .Locascio, ibid Ï˘ Â¯Ó‡Ó Â‡¯ 
Z ÏÏÎ· ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ˙Â¯ËÓ‰ ˙‡ Ì„˜Ï È„Î ÍÎ· ˘È˘ ÈÙÓ ‡Ï‡ ,‰˜ÈÒÙ· Â˙È˘ 

.ibid, at pp. 753y758 Z ÌÈÈÏ‡ÈˆËÂÙ ÌÈÏÂÂÚÓ Ï˘ ‰Ú˙¯‰‰Â ÌÈÚ‚Ù‰ ˙ÂÈÓ‰ ÈÏÚ· ÈÂˆÈÙ 
Martin v. D.B Martin Co., 88 A. 612, 613y614 (1913); Hirshhorn v. Mine ,Ï˘ÓÏ ,Â‡¯ 78 

.Safety Appliances Co., 54 F. Supp. 588, 592 (1944) 
.United States Lines, Inc. v. United States Lines Co., 96 F.2d. 148, 151 (1938) ,Ï˘ÓÏ ,Â‡¯ 79 

.Goldstein v. Groesbeck, 142 F. 2d. 422, 425 (1944) ,Ï˘ÓÏ ,Â‡¯ 80 
.Piccard v. Sperry Corp., 30 F. Supp. 171, 173 (1939) ,Ï˘ÓÏ ,Â‡¯ 81 

.Brown v. Tenney, supra note 77, at p. 350 82 
.Canada Business Corporations Act s. 238 (a) 83 

“(a) one body corporate is affliated with another :ÔÓ˜Ï„Î ˜ÂÁÏ (2)2 ÛÈÚÒ· ¯„‚ÂÓ ‰Ê ÁÂÓ 84 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

“any related Z È„ÏÈÊ ÂÈ‰ ˜ÂÁ·Â ,85 “a related body corporate” Z ÈÏ¯ËÒÂ‡‰ 
.86 company”

¯˘‡Î ,˘„Á‰ ˜ÂÁ‰ ÈÙÏ ÂÏˆ‡ Ì‚ ÂÊ ‰‡ˆÂ˙Ï ÚÈ‚‰Ï ˙ÈËÙ˘Ó ‰ÚÈÓ ‰˙ÈÈ‰ ‡Ï 
Ì‚ ÂÊ ‰˜ÒÓÏ ÚÈ‚‰Ï ˙Â¯˘Ù‡ ˘È Ì‡‰ .‰˜ÈÒÙ‰ Ï˘ ÁÂ˙ÈÙ È¯Ù ‰È‰ ÂÏÂÎ ‡˘Â‰
ÏÚ·"Ï ‰ÚÈ·˙‰ ˙ÂÎÊ ˙‡ ‰˜Ó ˜ÂÁ‰ ¯˘‡Î ,˘„Á‰ ˜ÂÁ‰ Ï˘ Û˜Â˙Ï Â˙ÒÈÎ ¯Á‡Ï 

?"‰¯·Á· ‰ÈÓ 
:ÂÈÙÏÂ ,˙Â¯·Á‰ ˜ÂÁÏ (·) 6 ÛÈÚÒ ˙ÂÚˆÓ‡· ‡È‰ ÍÎÏ ˙È¯˘Ù‡‰ Í¯„‰ 

˙ÂÎÊ Â‡ ‰¯·ÁÏ ‰ÈÓ ÏÚ· Ï˘ ‰·ÂÁ Â‡ ˙ÂÎÊ ,‰ÂÎ˙ ÒÁÈÈÏ È‡˘¯ ËÙ˘Ó ˙È·"
ÔÎ ˙Â˘ÚÏ ÔÂÎÂ ˜„Âˆ ,ÔÈÈÚ‰ ˙Â·ÈÒ· ÈÎ ‡ˆÓ Ì‡ ,‰· ‰ÈÓ ÏÚ·Ï ‰¯·Á‰ Ï˘ 

".ÂÈÙÏ ÔÂ„‰ ÔÈÈÚ‰ ÏÚ ÌÈÏÁ‰ ÌÎÒ‰‰ Â‡ ÔÈ„‰ ˙ÂÂÎ· ·˘Á˙‰· 

Ì‡‰ ˙¯·Á· ˙ÂÈÓ ÏÚ·Ï ¯È˙‰Ï ËÙ˘Ó‰ ˙È· È‡˘¯ ‰Ê ÛÈÚÒ ÈÙ ÏÚ Â˙ÂÎÓÒ ÁÂÎÓ 
.87˙·‰ ˙¯·Á Ì˘· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï 

body corporate if one of them is the subsidiary of the other or both are subsidiaries of 
the same body corporate or each of them is controlled by the same person; and (b) if two 
bodies corporate are affliated with the same body corporate at the same time, they are 

.deemed to be affliated with each other” 
“Where a ÂÈÙÏÂ ,˜ÂÁÏ 50 ÛÈÚÒ· ¯„‚ÂÓ ‰Ê ÁÂÓ .Corporations Act 2001 s. 236 (1) (a) (i) 85 
body corporate is: (a) a holding company of another body corporate; or (b) a subsidiary 
of another body corporate; or (c) a subsidiary of a holding company of another body 

.corporate; the frst-mentioned body and the other body are related to each other” 
Z ÔÓ˜Ï„Î ˜ÂÁÏ (3)2 ÛÈÚÒ· ¯„‚ÂÓ “related company” .Companies Act 1993 s. 165 (1)(a) 86 
“In this Act, a company is related to another company if — 
(a) The other company is its holding company or subsidiary; or 
(b) More than half of the issued shares of the company, other than shares that 

carry no right to participate beyond a specifed amount in a distribution of 
either profts or capital is held by the other company and companies related 
to that other company (whether directly or indirectly, but other than in a 
fduciary capacity); or 

(c) More than half of the issued shares, other than shares that carry no right to 
participate beyond a specifed amount in a distribution of either profts or 
capital, of each of them is held by members of the other (whether directly 
or indirectly, but other than in a fduciary capacity); or 

(d) The businesses of the companies have been so carried on that the separate 
business of each company, or a substantial part of it, is not readily identifable; 
or 

(e) There is another company to which both companies are related; and ‘related 
company’ has a corresponding meaning.”

11745/00 (‡"˙) ‡"˘·· ‰ÈÚ˘È ËÙÂ˘‰ È„È ÏÚ ˙Ú·ÂÓ ,‰· ‰Ú¯Î‰ ‡ÏÏ ÈÎ Ì‡ ,ÂÊ ‰˘È‚· ‰ÎÈÓ˙ 87 
.(˙È¯Ë˘ ÔÈÈÚ :ÔÏ‰Ï) 123 'Ú· ,110 (1)·"Ò˘˙ Ó"Ù ,˙ÂÚ˜˘‰ ÔÂÒÈ¯‡ ' ˙È¯Ë˘ 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

˙ÂÈÓ ÈÏÚ· Ï˘ ˙ÂÙÂ¯˙ Ï˘ ‰È‚ÂÒ· ‰˜ÒÚ˘ ˙ÈÏ‚‡‰ ‰„ÚÂÂ‰ Ì‚˘ ÔÈÈˆÏ ÔÈÈÚÓ
,‰˜È˜Á· multiple derivative action Ï˘ ‰Â„‰ ‰Ï‡˘‰ ˙‡ ¯È„Ò‰Ï ‡Ï˘ ‰ˆÈÏÓ‰ 
˜ÂÁÏ 461(2)(c) ÛÈÚÒ ÏÚ ÍÓ˙Ò‰· ˙ÈËÂÙÈ˘ ‰Ú¯Î‰Ï ÔÈÈÚ‰ ˙‡ ¯È‡˘‰Ï ‡Ï‡ 
Ì˘· ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰ ¯˘‡Ï ËÙ˘Ó‰ ˙È· ˙‡ ÍÈÓÒÓ ¯˘‡ ,1985 ˙˘Ó ˙Â¯·Á‰ 

.88ÁÂÙÈ˜ ÔÈ‚· ˙ÂÈÓ ÏÚ· Ï˘ ‰ÚÈ·˙ ˙¯‚ÒÓ· ÌÈÈ¯˘Ù‡‰ ÌÈ„ÚÒ‰ „Á‡Î ‰¯·Á‰ 

¯·Ú· ˙ÂÈÓ ÏÚ· (‚)

‰ÚÈ·˙‰ ˘È‚Ó ·ÈÈÁ ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÓÒ ÁÂÎÓ ˙˘‚ÂÓ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯˘‡Î 
‡Â‰ ÂÊ ‰˘È¯„ „ÂÒÈ· „ÓÂÚ˘ ÔÂÈ‚È‰‰ .‰ÚÈ·˙‰ ˙˘‚‰ ˙Ú· ˙ÂÈÓ· ˙ÂÎÊ ÏÚ· ˙ÂÈ‰Ï 
ÏÚÂ ,‰¯·ÁÏ ÌÈÚÈ‚Ó ‰È˙Â¯ÈÙÂ ‰¯·Á‰ Ï˘ ‰ÚÈ·˙ ‰˙Â‰Ó· ‡È‰ ˙¯Ê‚‰ ‰ÚÈ·˙‰˘
.‰ÓÂÈ˜· Ò¯ËÈ‡ ÏÚ· ‡Â‰ ‰ÚÈ·˙‰ ˙˘‚‰ ˙Ú· ‰¯·Á‰ ˙ÂÈÓ· ˜ÈÊÁÓ˘ ÈÓ ˜¯ ,ÔÎ 
˙ÂÈÓ ÏÚ· ¯·Ú· ‰È‰˘ ÈÓ Ï˘ Â˙ÂÎÊ· Ì‚ ˙Â¯ÈÎÓ˘ ËÙ˘Ó ˙ÂËÈ˘ ˘È ,˙‡Ê ÌÚ 
.90ÈÏ¯ËÒÂ‡‰ ˜ÂÁ·Â 89È„˜‰ ˜ÂÁ· ˙¯ÎÂÓ ÂÊÎ ˙Â¯˘Ù‡ .˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ‰¯·Á·
‰ˆÂÚ ¯·Ú˘Ï ¯·Á Ï˘ Â˙ÂÎÊ· ‰¯Î‰Ï ÈÏ¯ËÒÂ‡‰ ˜ÂÁÏ ¯·Ò‰‰ È¯·„· Ô˙È˘ ¯·Ò‰‰ 
.91˙¯Ê‚‰ ‰ÚÈ·˙Ï ÒÈÒ· ̆ Ó˘Ó˘ ÍÂÒÎÒ‰ ·˜Ú ‰¯·Á‰ ˙‡ ·ÂÊÚÏ ıÏ‡˘ ÔÎ˙ÈÈ˘ ÍÎ· 
˙¯Ê‚‰ ‰ÚÈ·˙‰ ̇ ˘‚‰ ̇ ‡ „„ÂÚÏ ÍÈ¯ˆ ÔÈ„‰˘ ‡Â‰ ÂÊ ‰˘È‚ ̇ ˜„ˆ‰Ï ÛÒÂ È¯˘Ù‡ ̄ ·Ò‰
Ï„Á˘ ÈÓ È„È ÏÚ ‰ÚÈ·˙ ˙˘‚‰ Ì‚ ÏÂÒÙÏ ÔÈ‡ ,ÔÎ ÏÚÂ ,92˙˙¯˘Ó ‡È‰˘ ˙Â¯ËÓ‰ ¯Â‡Ï 
ÔÈ‡ ,‰ÚÈ·˙‰ ˙˘‚‰· Ú·Â˙Ï ˘È˘ Ò¯ËÈ‡‰ ˙„ÈÓ ˙ÈÁ·Ó .‰¯·Á‰ ˙ÂÈÓ· ˜ÈÊÁ‰Ï 
ÈÂÂ˘ ̇ ÏÚ· ̇ Á‡ ‰ÈÓ ̃ ÈÊÁÓ˘ ÈÓ ÔÈ·Ï ‰¯·Á· ̇ ÂÈÓ ̃ ÈÊÁ‰Ï Ï„Á˘ ÈÓ ÔÈ· È˘ÓÓ Ï„·‰
ÔÂÚÈË ÈÙ ÏÚ .‰¯·Á‰ Ï˘ ˙ÂÈÓ‰ ÔÂ‰Ó ÌÂÚÊ ˜ÏÁ ‰ÂÂ‰Ó ÂÊ ‰ÈÓ ¯˘‡Î ,¯˙ÂÈ· ÍÂÓ 
¯ÈÎ‰Ï ˘È ÍÎ ,˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ÔÂ¯Á‡‰ ˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙ÂÎÊ ˙¯ÎÂÓ˘ Ì˘Î ,‰Ê 
ÈÏ‡¯˘È‰ ˜ÂÁ‰ ,¯ÂÓ‡Î .93ÂÊÎ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· ‰È‰˘ ÈÓ Ï˘ Â˙Â¯È˘Î· Ì‚
˙Ú· ˙ÂÈÓ ˙˜ÊÁ‰· ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙Â¯È˘Î‰ ˙‡ ‰˙Ó ‡Â‰Â ,ÂÊ ‰„ÓÚ Ï·È˜ ‡Ï 

.‰ÚÈ·˙‰ ̇ ˘‚‰ 

‰ÚÈ·˙‰ ‡˘Â ‰˘ÚÓ‰ ÚÂ¯È‡ ˙Ú· ˙ÂÈÓ· ˙ÂÏÚ· („)

ÏÚ· Ì‚ ‰È‰˘ ÈÓ ‡Â‰ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚Ó˘ ˙ÂÈÓ‰ ÏÚ· ÈÎ ˘¯Â„ È˜È¯Ó‡‰ ÔÈ„‰ 

A.J. Boyle Â‡¯ ÂÊ ‰„ÓÚ ÏÚ ˙¯Â˜È·Ï .Shareholder Remedies Cm 3769 (1997) §6.110 88 
.Minority Shareholders’ Remedies (Cambridge, 2002) 86 

.Canada Business Corporations Act 1985 s. 238y239 89 
.Corporations Act 2001 s. 236 (1) (a)(i) 90 
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.˙ÂÈÓ‰ ¯Â·Ú ˙ÁÙÂÓ ¯ÈÁÓ ÌÏÈ˘ ‡Ï Ú·Â˙‰˘ ÁÈ‰Ï ˘È ‰ÊÎ ‰¯˜Ó· ÔÎ˘ ,˙ÂÈÓ‰ 
Ì‡˙‰· .98˜ÂÁ ÁÂÎÓ Ú·Â˙Ï Â¯·ÚÂ‰ ˙ÂÈÓ‰ ¯˘‡Î Ì‚ ÌÈÈ˜˙Ó ÂÈ‡ ¯ÂÓ‡‰ ÏÂÈˆ¯‰ 

˙ÂÈ„Ó‰ Ï˘ ÌÈ˜ÂÁ· Ì‚ ÂÚ·˜ ˙ÂÓÂ„ ˙Â‡¯Â‰ .Federal Rules of Civil Procedure r. 23.1 94 
Z Delaware-· Â N.Y. Bus. Corp. Law §626(b) Z ˜¯ÂÈ ÂÈ· ˜ÂÁ‰ Ï˘ÓÏ Â‡¯ .˙ÂÂ˘‰ 
Model Business-· ÏÂÏÎ‰ ÈËÙ˘Ó‰ ̄ „Ò‰‰ Ì‚ Â‰Ê .Delaware General Corporation Law §327 
Second Circuit-‰ Ï˘ ÌÈ¯ÂÚ¯ÚÏ ËÙ˘Ó‰ ˙È· ‰Á„ ‰Ê ÌÚËÓ .Corporation Act §7.41(1) 
Kaliski v. Bacot (In re Bank of N.Y. Derivative Litig.) ÔÈÈÚ· ÂÏ ‰˘‚Â‰˘ ˙¯Ê‚ ‰ÚÈ·˙ 
“continuing Ì˘· ÚÂ„È‰ ‰Ê ÏÏÎÏ ‚È¯Á ¯ÎÂ‰ Fifth Circuit-· .320 F. 3d 291, 299 (2003)
Ï˘ ˙Â˜ÈÊÓ‰ ˙Â‡ˆÂ˙‰ Ì‡ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· È‡˘¯ ÂÈÙÏÂ ,wrong doctrine” 
Â˙ÚÈ·˙ ˙˙˙˘ÂÓ Ì‰ÈÏÚ˘ ÌÈ˘ÚÓ‰ ¯˘‡Î Ì‚ ,‰¯·Á· ˙ÂÈÓ ÏÚ· Â˙ÂÈ‰ ˙Ú· ˙ÂÎÈ˘ÓÓ ‰˜ÒÚ‰ 
Bateson v. Magna Oil Corp., 414 F. 2d Ï˘ÓÏ Â‡¯ .‰¯·Á· ˙ÂÈÓ‰ ˙‡ ˘Î¯˘ ÈÙÏ Â˘Ú 
S. Wells “Maintaining Standing in Â‡¯ ˙Î˘Ó ‰ÏÂÂÚ Ï˘ ‰È¯Ë˜Â„· ‰ÎÈÓ˙Ï .128 (1969) 
‰˙ÏÁ‰Ï ˙Â„‚˙‰Ï .a Shareholder Derivative Action” 38 U.C. Davis L.Rev. (2004) 343 
T.L. Robinson Jr. “A New Interpretation of Â‡¯ ˙Î˘Ó‰ ‰ÏÂÂÚ‰ Ï˘ ‰È¯Ë˜Â„‰ Ï˘ 
the Contemporaneous Ownership Requirement in Shareholder Derivative Suits: In re 
Bank of New York Derivative Litigation and the Elimination of the Continuing Wrong 

.Doctrine” 2005 B.Y.U. L. Rev. 229 
˙‡Ê .Gower and Davis, supra note 29, at pp. 456y457; Boyle, supra note 88, at p. 70 95 
R.R. Pennington Company ‰ÚÈ·˙‰ ̇ ˘‚‰ Ï˘ ̇ È„ÚÏ·‰ ‰¯ËÓÏ ̇ ÂÈÓ‰ ˙‡ Ú·Â˙‰ ̆ Î¯ ÂÏÈÙ‡ 
‡Â‰ Û‡ ÏÏÂÎ 2005-Ó Company Law Reform Bill-‰ .Law (London, 8th ed., 2001) 797
˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˘˜·Ó‰˘ ÈÙÏ ‰¯ÂÚ ‰ÚÈ·˙‰ ˙ÏÈÚ Ì‡ ÍÎÏ ˙Â·È˘Á ÔÈ‡ ‰ÈÙÏ˘ ‰‡¯Â‰ 

.s. 239(4) Z ÔÎÓ ¯Á‡Ï Â‡ ‰¯·Á· ¯·ÁÏ ÍÙ‰ 
.de Vere Stevens, supra note 74, at p. 135 96 

The American Law Institute, Principles of Corporate Governance: Analysis and 97 
.Recommendations, Proposed Final Draft, supra note 22, at p. 628 

Federal Rules of Civil Z ‰ÊÎ ‰¯˜Ó· ‰ÚÈ·˙‰ ˙ÂÎÊ· È˜È¯Ó‡‰ ˜ÂÁ‰ ¯ÈÎÓ ‰Ê ÌÚËÓ 98 
ÂÈ· ˙Â¯·Á‰ ˜ÂÁ Ï˘ÓÏ Â‡¯ .ÌÈÈ˙È„Ó ÌÈ˜ÂÁ· Ì‚ Ú·˜ ÍÎÏ ‰ÓÂ„· .Procedure r. 23.1 
Delaware General Z Delaware-· ˙Â¯·Á‰ ˜ÂÁÂ N.Y. Bus. Corp. Law §626(b) Z ˜¯ÂÈ 

.Corporation Law §327 

100 



˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

,ÌÈÈÈ· Í¯„ ÏÚ ‰¯·Á‰ ¯Ë˘Ó Ï˘ ‡˘Â· ‰˜ÒÚ˘ ˙È˜È¯Ó‡‰ ‰„ÚÂÂ‰ ‰ˆÈÏÓ‰ ,ÍÎÏ
˙Â„·ÂÚ‰˘ ÈÙÏ ˙ÂÈÓ‰ ˙‡ ˘Î¯˘ ÈÓÏ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙Â¯˘Ù‡‰ ¯ÎÂ˙ ‰ÈÙÏ˘ 
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,‰¯·ÁÏ Â˙ÂÙ¯Ëˆ‰Ï ÂÓ„˜˘ ÌÈÚÂ¯È‡ ÔÈ‚· Ì‚ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ 
˘Î¯ ̄ ˘‡Î Â‡ ,100ÍÎ Í¯ÂˆÏ ˙ÂÈÓ‰ ˙‡ ˘Î¯ ˙ÂÈÓ‰ ÏÚ· ¯˘‡Î ÂÊ ˙ÂÎÊ ‰ÏÏ˘ ÌÏÂ‡ 
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‰‡¯ ‡Ï ËÙ˘Ó‰ ˙È· .Ú·Â˙‰ Ï˘ Â·Ï ÌÂ˙ ˙‡ Ì‚ ÂÊ ˙¯‚ÒÓ· ËÙ˘Ó‰ ˙È· Ï˜˘ 
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˙ÂÈÓ ÏÚ·Ï ̄ ˘Ù‡Ï ÔÈ‡ ÈÎ Ú·˜ 104ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· ."˙Â‡ÈˆÓ· ˙Ó˘ÂÈÓ (˙Â¯·Á‰
ÌÂ˙· ̇ Ù˙Â˘Ó ̇ È˜ÒÚ ‰ÏÂÚÙ ̇ ¯‚ÒÓ·" ‰˙˘Ú ‡Ï ÂÈ„È ÏÚ ̇ ÂÈÓ‰ ̇ ˘ÈÎ¯ ̄ ˘‡Î ÚÂ·˙Ï 
,ÌÈ·È˘Ó‰ Ïˆ‡ ÂÏ·˜˙˘ ˙ÂËÏÁ‰ ÈÂÈ˘Ï ˙ÂÈËÙ˘Ó ˙ÂÏÂÚÙ ˙ËÈ˜ ÈÎ¯ÂˆÏ ‡Ï‡ ...·Ï 
˙Ú· ˜ÒÚ Â·˘ ,ÈËÙ˘Ó ÌÂÁ˙ Ï˘ ˙Â¯ÎÈ‰Â „ÂÓÈÏ Ì˘Ï Â‡ Â˙Â¯˜Ò ÈÂÏÈÓ Ì˘Ï ...˙‡ÊÂ
‰ÈÈËÒ ÌÈ·ÈÈÁÓ ÌÈ‡ ˜„ˆ Ï˘ ÌÈÓÚË ÈÎ ËÙ˘Ó‰ ˙È· Ú·˜ ‰Ï‡ ˙Â·ÈÒ· ."ÂÈ„ÂÓÈÏ 

.„È‚‡˙‰ Ï˘ ̇ „¯Ù‰ ̇ Â˘È‰ ÏÏÎÓ 
˙ÂÈÓ ÏÚ·Ï ÒÁÈÈ˙Ó ˜ÂÁ‰ .˙‚ˆÂÓ‰ ‰Ï‡˘Ï ˘¯ÂÙÓ ‰ÚÓ Ô˙Â ÂÈ‡ ˙Â¯·Á‰ ˜ÂÁ
ÏÚ· Â˙ÂÈ‰· ˙˘¯ÂÙÓ ‰¯Âˆ· ÂÊ ˙ÂÎÊ ˙Â˙‰Ï ÈÏ· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï È‡ÎÊ˘ ÈÓÎ 
ÏÚ ÌÈÚÈ·ˆÓ ˜ÂÁ‰ ˙Úˆ‰Ï ¯·Ò‰‰ È¯·„ .‰ÚÈ·˙‰ ‡˘Â ‰˘ÚÓ‰ ÚÂ¯È‡ ˙Ú· ˙ÂÈÓ 
ÚÂ¯È‡‰ ¯Á‡Ï ˙ÂÈÓ‰ ˙‡ ˘Î¯˘ ˙ÂÈÓ ÏÚ·Ó ‰ÚÈ·˙‰ ˙ÂÎÊ ˙‡ ÏÂÏ˘Ï ‡Ï˘ ‰ÂÂÎ 

:Ì‰ÈÙÏÂ ,‰ÚÈ·˙‰ ‡˘Â 

˙ÚË‰ ‰¯Ù‰‰ ̄ Á‡Ï ÂÈ˙ÂÈÓ ̇ ‡ ̆ Î¯˘ ÈÂÏÙ ̇ ÂÈÓ ÏÚ· ÈÎ ,Ú·Â˜ ‚‰Â‰ ÔÈ„‰" 
‡Ï ÈÎ ,‰ÚÈ·˙‰ ˙‡ ˘È‚‰Ï È‡˘¯ ÂÈ‡ ,(‰ÚÈ·˙ ˘È‚‰Ï ˙˘¯ÂÙÓ ‰¯ËÓ· ÈÏÂ‡Â)
,˙¯˙ÂÈÓ ‰Èˆ˜ÈÙ ÂÊ ‰„ÓÚ· ‰‡Â¯ ‰Úˆ‰‰ .‰¯Ù‰‰ ÔÓ ‰‡ˆÂ˙Î È˘È‡ ˜Ê Ï·Ò
Ú·Â˙ ÂÈ‡ ‰¯Ù‰‰ „ÚÂÓ· ˙ÂÈÓ Ï˘ ˙È¯ÚÊÓ ˙ÂÓÎ ÂÏ ‰˙ÈÈ‰˘ ÈÓ Ì‚ È¯‰˘ 
‰„ÚÂ ÈÂÈ„‰ Â„ÓÚÓ· ÔÈ„‰ Ï˘ Â˙¯Î‰ .ÏÏÎ‰ ˙ÂÈÂÎÊ ˙‡ ‡Ï‡ ,ÂÏ˘ Â˙ÂÎÊ ˙‡ 
,‡Â‰˘ ˙ÂÈÓ ÏÚ· ÏÎÏ ‰Úˆ‰‰ ‰¯È˙Ó ‰Ê ÌÚËÓ .˜ÂÁ‰ ˙ÙÈÎ‡ ˙‡ ÁÈË·‰Ï 

.105"˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙‡ ˘È‚‰Ï ,‰Ï·‚‰ ÏÎ ‡ÏÏ 

‰˜ÒÓÏ ÚÈ‚‰Ï ˘È Ì¯Â‡ÏÂ ,106˜ÂÁ‰ ˙Â˘¯ÙÏ ÈÓÈËÈ‚Ï ¯Â˜Ó ÌÈ˘Ó˘Ó ¯·Ò‰‰ È¯·„ 
‰˘ÚÓ‰ ÚÂ¯È‡ ¯Á‡Ï ˙ÂÈÓ ˘Î¯˘ ÈÓÓ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÎÊ‰ ˙‡ ÏÂÏ˘Ï ÔÈ‡ ÈÎ 
ÔÈ‡ ÈÎ ,¯ÂÎÊÏ ̆ È ,ÌÏÂ‡ .‰ÚÈ·˙‰ ̇ ˘‚‰· ‰„ÈÓÚ ̇ ÂÎÊ ÂÓˆÚÏ ̇ Â˜‰Ï È„Î ‰ÚÈ·˙‰ ‡˘Â
‰·Á¯‰ ̇ ÂÎÓÒ‰ .107˜ÂÁ‰ ̇ Úˆ‰Ï ̄ ·Ò‰‰ È¯·„Ï Ì‡˙‰· ̃ ÂÒÙÏ ÌÈ·ÈÂÁÓ ËÙ˘Ó‰ È˙· 
Ì‚ ıÓ‡Ï ÂÏ ˙¯˘Ù‡Ó ·Ï‰ ÌÂ˙ ˙˘È¯„ Ï˘ ‰ÎÂ˙ ·ÂˆÈÚ· ËÙ˘Ó‰ ˙È·Ï ‰˙˜Â‰˘ 

.108Â˙˜È˜ÁÏ Ì„Â˜ ÂÊ ‰È‚ÂÒ· ÂÚ·˜˘ ̇ ÂÎÏ‰‰ ̇ ‡ ̃ ÂÁ‰ ̄ Á‡Ï 

ÔÈÈÚ :ÔÏ‰Ï) 414 (1)Ó „"Ù ,'Á‡Â Ó"Ú· Ï‡¯˘ÈÏ ÈÓÂ‡Ï ˜· ' ¯˜‰ÓÂ‡· 216/84 ‡"Ú 104 
.(¯˜‰ÓÂ‡· 

.1996yÂ"˘˙ ,˙Â¯·Á‰ ˜ÂÁ ˙Úˆ‰ Ï˘ È˘ÈÓÁ‰ ˜ÏÁ· È˘ÈÏ˘‰ ˜¯ÙÏ ¯·Ò‰‰ È¯·„Ï 7 ÛÈÚÒ 105 
.387y386 (‚"˘˙) ‰˜È˜Á‰ ˙Â˘¯Ù È˘ Í¯Î ËÙ˘Ó· ˙Â˘¯Ù ˜¯· '‡ 106 

,¯ˆÂ‡‰ ¯˘ ' È˜'ˆÈ·Ò 131/65 ˆ"‚· ;87 ,85 ÊË „"Ù ,ÔÂ·ÊÚ ÒÓ Ï‰Ó ' ˜¯Ù 447/61 ‡"Ú 107 
,741 (1)„Î „"Ù ,È˜ÒÏ·ÂÏÂÂ ' ÔÂÈˆÏ ÔÂ˘‡¯ ˙È¯ÈÚ 641/69 ‡"Ú ;379y378 ,369 (2)ËÈ „"Ù 

.651 ,645 (3)‰Ï „"Ù ,Ô‚-˙Ó¯ ‰È·ÏÂ ÔÂÎ˙Ï ˙ÈÓÂ˜Ó‰ ‰„ÚÂ‰ ' ¯ˆÈÈÙ 377/79 ‡"Ú ;743
Ô‰Î 'ˆ Z ·Ï‰ ÌÂ˙ ˙‡ ˙ÏÏÂ˘Î ˙È‚ÂˆÈÈ ‰ÚÈ·˙ ˙˘‚‰ Í¯ÂˆÏ ˙ÂÈÓ ˙˘ÈÎ¯Ï ˙ÂÒÁÈÈ˙‰ ÂÂ˘‰ 108 

.119 ,61 (‰"Ò˘˙) „ ËÙ˘Ó È¯Ú˘ "˙Â¯·Á‰ ˜ÂÁ ÈÙ ÏÚ ˙ÂÈ‚ÂˆÈÈ ˙ÂÚ·Â˙" 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

‰ÚÈ·˙‰ ÏÂ‰È ˙Ú· ˙ÂÈÓ· ˙ÂÏÚ· (‰)

‡Ï ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰ ¯Á‡Ï ‰ÊÎ ˙ÂÈ‰Ï Ï„Á˘ ˙ÂÈÓ ÏÚ· Ï˘ ÂÈ„ ‰Ó ‰Ï‡˘‰ 
.ÂÏ ‰Ó„˜˘ ‰˜ÈÒÙ· ‰ÚÓÏ ‰˙ÎÊ ‡ÏÂ ˙Â¯·Á‰ ˜ÂÁ· ‰¯„ÒÂ‰ 

‰Ê ÔÈ‡˘ ÍÎ· ıÂÚ ËÙ˘Ó‰ ÏÂ‰È Í˘Ó‰Ï È‡˙Î ˙ÂÈÓ ˙˜ÊÁ‰Ï ‰˘È¯„· ÔÂÈ‚È‰‰
.È„È˙Ú‰ ÈÂˆÈÙ· Â‰˘ÏÎ ˜ÏÁÏ È‡ÎÊ ÂÈ‡ ¯˘‡Î Ú·Â˙Î ˘Ó˘Ï Ì„‡Ï ¯˘Ù‡Ï ÈÂ‡¯ 

˙‡ÊÎ ‰ÚÈ·˙˘ ÍÎ ÏÚ ˙ÒÒÂ·Ó ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ· ‰¯Î‰ 
¯˘‡Î .ÂÓˆÚ Ï˘ Ò¯ËÈ‡‰ ÏÚ Ì‚ ‡Ï‡ ‰¯·Á‰ Ï˘ Ò¯ËÈ‡‰ ÏÚ ˜¯ ‡Ï Ô‚‰Ï ‰„ÚÂ
ÍÎ· ËÓÂ˘ ‡Â‰ ,˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰ ¯Á‡Ï ˙ÂÈÓ‰ ˙‡ ÂÂˆ¯Ó ¯È·ÚÓ ˙ÂÈÓ‰ ÏÚ· 
ÏÂ‰È Í˘Ó‰· Ò¯ËÈ‡ „ÂÚ ÔÈ‡ ‰ÊÎ Ú·Â˙Ï .109‰ÚÈ·˙ ˙˘‚‰Ï Â˙ÂÎÊ ˙Á˙ ÒÈÒ·‰ ˙‡ 
,ÔÎ‡Â .110‰ÈÂ‡¯ È˙Ï· ‰¯˘Ù Ï·˜Ï ÔÎÂÓ ‰È‰È ‰ÊÎ Ú·Â˙ ÈÎ ‰ÎÒ Ì‚ ˙ÓÈÈ˜ .‰ÚÈ·˙‰
Ï„Á Ú·Â˙‰ ̄ ˘‡Î ‰ÚÈ·˙‰ Ï˘ ‰˙˜ÒÙ‰ ̇ ‡ ̇ Ò¯Â‚ 112˙È˜È¯Ó‡‰Â 111˙ÈÏ‚‡‰ ‰˘È‚‰ 

.‰˙˘‚‰ ̄ Á‡Ï ̇ ÂÈÓ ÏÚ· ̇ ÂÈ‰Ï 
‰ÊÎ ‰¯˜Ó· ‰ÚÈ·˙‰ ÏÂ‰È· ÍÈ˘Ó‰Ï Ú·Â˙‰ Ï˘ Â˙ÂÎÊ· ‰¯Î‰ È‡ ,¯Á‡‰ „ˆ‰Ó
ÌÓˆÚ ÏÚ ÏÂËÈÏ ÌÈÏÂÎÈ‰ ÌÈ¯Á‡ ˙ÂÈÓ ÈÏÚ· ¯„ÚÈ‰· ,‰ÚÈ·˙‰ ˙˜ÒÙ‰Ï ÌÂ¯‚Ï ‰ÈÂ˘Ú 
‰˙ÂÓ˘ ‰„ÚÂÂ‰ ‰ˆÈÏÓ‰ ‰Ï‡ ÌÈÏÂ˜È˘ ÔÈ· ¯˘‚Ï È„Î .ÍÎ· ÌÈÈÂÚÓ‰Â ‰ÓÈ˘Ó‰ ˙‡ 
¯Ë˘Ó‰Â ‰·Ó‰ ˙ÂÏ‡˘· ‰Ó¯ÂÙ¯ ˙Úˆ‰Ï American Law Institute-‰ È„È ÏÚ
:ÌÈÈ¯˜ÈÚ ÌÈ‚È¯Á È˘· ˙ÂÈÓ· ˜ÈÊÁ‰Ï Ï„Á˘ ÈÓÓ ‰ÚÈ·˙‰ ˙ÂÎÊ ˙‡ ÏÂÏ˘Ï ‰¯·Á· 
‡Ï Ú·Â˙‰˘ ‰¯·Á‰ Ï˘ ‰ÏÂÚÙ ·˜Ú ˜ÒÙÂ‰ ‰¯·Á· Ú·Â˙‰ Ï˘ Ò¯ËÈ‡‰ ¯˘‡Î .‡ 

.‰ÓÂ„ ‰˜ÈÎË Â‡ ‚ÂÊÈÓ ÔÂ‚Î ,‰Ï ÌÈÎÒ‰
˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ‚ˆÈÈÏ Ï‚ÂÒÓ Ú·Â˙‰˘ ¯Â·Ò ËÙ˘Ó‰ ˙È· ¯˘‡Î .· 

.113‰ÚÈ·˙ ˘È‚‰˘ ¯Á‡ ˙ÂÈÓ ÏÚ· ÏÎÓ ¯˙ÂÈ ‰·ÂË ‰¯Âˆ· 
ËÙÂ˘‰ Ï˘ ÂÈ„ ˜ÒÙ· ˙‡ˆÓ ÈÏ‡¯˘È‰ ÔÈ„Ï ‰Ï‡ ÌÈ‚È¯Á Ï˘ Ì˙ËÈÏ˜· ‰ÎÈÓ˙
ÂÈ‡ ‰Ê ÔÈ„ ˜ÒÙ .114ÔÓ‡ ' ÔÈÈË˘¯· ÔÈÈÚ· ·È·‡ Ï˙· ÈÊÂÁÓ‰ ËÙ˘Ó‰ ˙È·· Ô¯Â‚ 
ÂÈ‡ ¯ÂÓ‡Î˘ ,˙Â¯·Á‰ ˜ÂÁ Ï˘ Â˙˜È˜ÁÏ Ì„Â˜ Ô˙È ‡Â‰Â ˙·ÈÈÁÓ ‰ÎÏ‰ ‰ÂÂ‰Ó 

.‰Â„‰ ‰Ï‡˘Ï ÒÁÈÈ˙Ó 

Zauber v. Murray Sav. Ass’n, 591 S.W. ÔÈÈÚ· ÒÒ˜Ë· ÌÈ¯ÂÚ¯ÚÏ ËÙ˘Ó‰ ˙È· Ï˘ ÂÈ¯·„ Â‡¯ 109 
.2d. 932, 937 (1979) 

.387 (2) „"˘˙ ,ÔÓ‡ ' ÔÈÈË˘¯· 593/89 (‡"˙) Ù"‰· Ô¯Â‚ ËÙÂ˘‰ È„È ÏÚ ‰Ï·˜˙‰ ÂÊ ‰˘È‚ 110 
.Pennington, supra note 95, at p. 797 111 

.Henn & Alexander, supra note 76, §361 112 
The American Law Institute, Principles of Corporate Governance: Analysis and 113 
‰Ó„˜˘ ‰ËÂÈË· .Recommendations, Proposed Final Draft, supra note 22, §7.02(2)
¯Á‡ ˙ÂÈÓ ÏÚ· ‰È‰È ‡Ï˘ ˘¯„ ÂÈÙÏÂ ,‰Â˘ È˘‰ È‡˙‰ ‰È‰ 1988 ˙˘Ó ÈÙÂÒ‰ ÁÂ„Ï

.ÌÈÚ‚Ù‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ˙Â‡ÈÎ ‚ˆÈÈÏÂ ÍÈ˘Ó‰Ï Ï‚ÂÒÓ˘
.110 ‰¯Ú‰ ÏÈÚÏ 114 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

¯ÂË˜¯È„ .2 

ÏÎ Ì‚ ÂÎÈÓÒ‰· ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÎÊ‰ ÈÏÚ· Ï‚ÚÓ ˙‡ ·ÈÁ¯Ó ˙Â¯·Á‰ ˜ÂÁ 
ÂÊ ÔÈ‡ ,ÈÓÂ˜Ó‰ ˜ÂÁ· ‰˘„Á ‡È‰ ÂÊ ˙ÂÎÓÒ˘ Ì‚‰ .115˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ¯ÂË˜¯È„
˜ÂÁ· ÔÂ‚Î ,ÈÓÂ˜Ó‰ ˜ÂÁÏ ÂÓ„˜˘ ÌÈ¯Á‡ ÌÈ˜ÂÁ· Ì‚ ˙ÓÈÈ˜ ‡È‰ .˙ÈÏ‡¯˘È "‰‡ˆÓ‰" 
Ì‚ ‰ˆÏÓÂ‰ ‡È‰Â 1171993-Ó È„ÏÈÊ-ÂÈ‰ ˙Â¯·Á‰ ˜ÂÁ· ,1161985-Ó È„˜‰ ˙Â¯·Á‰ 

. 118 American Law Institute-‰ ÌÚËÓ ‰„ÚÂ‰ È„È ÏÚ ̇ È¯·‰ ̇ Âˆ¯‡· 
ÌÈ¯˜Ó·˘ ÍÎ· ıÂÚ ¯ÂË˜¯È„Ï ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÊ‰ ˙ÈÈ˜‰· ÔÂ¯˙È‰ 
„ÂÚ ˙Â˘ÚÈ‰Ï ÌÈ„ÓÂÚ˘ Â‡ Â˘Ú˘ ÌÈ¯˘Î ‡Ï ÌÈ˘ÚÓ ÏÚ Ú„ÂÈ ¯ÂË˜¯È„‰ ÌÈ·¯ 
·ÂË ·ˆÓ· ˙ÂÈ‰Ï ÈÂ˘Ú ‡Â‰ ,ÔÎ ÏÚÂ ,‰¯·Á· ˙ÂÈÓ‰ ÈÏÚ· Ì‰ÈÏÚ ÌÈÚ„ÂÈ˘ ÈÙÏ
‰·Â˘Á ¯ÂË˜¯È„‰ Ï˘ ‰ÚÈ·˙‰ ˙ÂÎÊ .119¯Á‡ È˙ÚÈÓ „ÚÒ Â‡ ‰ÚÈÓ Âˆ ˙Ï·˜Ï ¯˙ÂÈ 
Ê‡Â ,‰¯·Á· ‰ËÈÏ˘‰ ˙ÂÈÓ ÈÏÚ· È„È· ËÏ˘ ÔÂÈ¯ÂË˜¯È„‰˘ ÌÈ¯˜Ó Ì˙Â‡· „ÁÂÈÓ· 
‡Ï ˙Â‚‰˙‰ È·‚Ï ˙Â¯Â¯· ˙ÂÈ‡¯ ÂÈÙ· ‰‡·Â˙ ¯˘‡Î Ì‚ ÏÂÚÙÏÓ ÚÓÈÈ ÔÂÈ¯ÂË˜¯È„‰
¯ÂË˜¯È„Ï ‰˙È˘ „ÓÚÓ‰ ˙ÂÎÊÏ ˙Â·È˘Á ˘È ‰Ï‡ ˙Â·ÈÒ· .˙È˜ÂÁ È˙Ï· Â‡ ˙ÓÏÂ‰ 

.˙¯Ê‚ ‰ÚÈ·˙ ̆ È‚‰Ï 
¯ÂË˜¯È„Î Ô‰ÈÎ˘ ÈÓÏ ‡ÏÂ „·Ï· Ô‰ÎÓ ¯ÂË˜¯È„Ï ˙ÂÎÊ‰ ˙‡ ‰˜Ó ÈÏ‡¯˘È‰ ˜ÂÁ‰ 

.121ÈÏ¯ËÒÂ‡‰ ˙Â¯·Á‰ ̃ ÂÁÏÂ 120È„˜‰ ˙Â¯·Á‰ ˜ÂÁÏ „Â‚È· ,¯·Ú· 
‰·Á¯‰ .¯ÂË˜¯È„ ÂÈ‡˘ ¯Á‡ ‰¯˘Ó ‡˘ÂÏ „ÓÚÓ ‰˜Ó ÂÈ‡ ÈÏ‡¯˘È‰ ˜ÂÁ‰ 
.123ÈÏ¯ËÒÂ‡‰ ˙Â¯·Á‰ ˜ÂÁÂ 122È„˜‰ ˙Â¯·Á‰ ˜ÂÁ :ÔÂ‚Î ÌÈ¯Á‡ ÌÈ˜ÂÁ· ‰ÈÂˆÓ ÂÊÎ 

.˙Â¯·Á‰ ˜ÂÁÏ (‡)194 ÛÈÚÒ 115 
.Canada Business Corporations Act s. 238(b) 116 

.Companies Act 1993 s. 165(1) 117 
The American Law Institute, Principles of Corporate Governance; Analysis and 118 

.Recommendations, Proposed Final Draft, supra note 22, §7.02(c) 
.Watson & Morgan, supra note 48, at p. 238 Ì‚ Â‡¯ 119 

‰ÚÈ·˙ ˙˘‚‰Ï ˜ÂÁ‰ Ï˘ ‰ÎÓÒ‰Ï ‰ÓÂ„· ˙‡Ê .Canada Business Corporations Act s. 238(b) 120 
.Canada Business Corporations Act s. 238(a) Z ¯·Ú˘Ï ˙ÂÈÓ ÏÚ·Ï Ì‚ ˙¯Ê‚ 

˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˜ÂÁ‰ Ï˘ ‰ÎÓÒ‰Ï ‰ÓÂ„· ˙‡Ê .Corporations Act 2001 s. 236(1)(ii) 121 
.Corporations Act 2001 s. 236(1)(a)(i) Z ¯·Ú˘Ï ˙ÂÈÓ ÏÚ·Ï Ì‚ 

:ÔÓ˜Ï„Î 2(1) ÛÈÚÒ· ¯„‚ÂÓ “offcer” ÁÂÓ‰ .Canada Business Corporations Act s. 238 (b) 122 
“‘offcer’ means an individual appointed as an offcer under section 121, the chairperson 
of the board of directors, the president, a vice-president, the secretary, the treasurer, 
the comptroller, the general counsel, the general manager, a managing director, of a 
corporation, or any other individual who performs functions for a corporation similar 

.to those normally performed by an individual occupying any of those offces” 
“‘offcer’ of :ÔÓ˜Ï„Î 9 ÛÈÚÒ· ̄ „‚ÂÓ “offcer” ÁÂÓ‰ .Corporations Act 2001 s. 236(1)(ii) 123 
a corporation means: (a) a director or secretary of the corporation; or (b) a person: (i) who 
makes, or participates in making, decisions that effect the whole, or a substantial part, 
of the business of the corporation; or (ii) who has the capacity to affect signifcantly 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ‰¯·Á· ¯·Ú· ‰¯˘Ó ‡˘Â ‰È‰˘ ÈÓÏ Ì‚ ÌÈ¯˘Ù‡Ó ‰Ï‡ ÌÈ˜ÂÁ 
.124‰¯Â˘˜ ‰¯·Á· ‰¯˘Ó È‡˘ÂÏ ÔÎÂ 

‰˘Â .3 

204 ÛÈÚÒ .˙Â¯·Á‰ ˜ÂÁ Ï˘ ˘Â„ÈÁ ‡È‰ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ‰˘Â Ï˘ Â˙ÂÎÊ· ‰¯Î‰ 
‰¯ÂÒ‡ ‰˜ÂÏÁ Ï˘· ‰¯·Á‰ Ì˘· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ‰¯·Á Ï˘ ‰˘ÂÏ ¯˘Ù‡Ó ˜ÂÁÏ 
,ÌÈ¯·„‰ Ú·ËÓ .‰¯·Á‰ Ï˘ ÌÈ˘Â· ÚÂ‚ÙÏ ‰ÏÂÏÚ ‰¯ÂÒ‡ ‰˜ÂÏÁ .‰¯·Á· ‰ÚˆÂ·˘
ÈÏÚ· .ÌÓˆÚ „‚ ‰ÚÈ·˙ ˙˘‚‰Ó ‰¯ÂÒ‡‰ ‰˜ÂÏÁÏ ÌÈ‡¯Á‡˘ ÌÈ¯ÂË˜¯È„‰ ÂÚÓÈÈ 
ÈÎ ¯¯·˙È Ì‡ ÔÎ˘ ,ÂÊÎ ‰ÚÈ·˙ Ï˘ ‰˙˘‚‰ È‡· ÌÈÈÂÚÓ ˙ÂÈ‰Ï Ì‰ Û‡ ÌÈÈÂ˘Ú ˙ÂÈÓ‰ 
,‰˜ÂÏÁ‰ ˙¯‚ÒÓ· ÂÏ·È˜˘ ˙‡ ¯ÈÊÁ‰Ï ·ÈÈÁ˙‰Ï ÌÈÈÂ˘Ú Ì‰ ,‰¯ÂÒ‡ ‰˙ÈÈ‰ ‰˜ÂÏÁ‰
,ÔÎ ÏÚ .125‰¯ÂÒ‡ ‰˙ÈÈ‰ ‰˜ÂÏÁ‰˘ ÍÎ ÏÚ ˙Ú„Ï Ì‰ÈÏÚ ‰È‰ ‡ÏÂ ÂÚ„È ‡Ï ÔÎ Ì‡ ‡Ï‡ 
.‰¯ÂÒ‡ ‰˜ÂÏÁ ÚÂˆÈ· Ï˘ ‰ÏÈÚ· ̇ ¯Ê‚ ‰ÚÈ·˙ ̆ È‚‰Ï ‰˘Â ÏÎ Ï˘ Â˙ÂÎÊ· ̃ ÂÁ‰ ̄ ÈÎÓ 
‡Ï Ú·Â˙‰ ‰˘Â‰˘ ‰˙ÂÚÓ˘Ó "˙¯Ê‚ ‰ÚÈ·˙"Î ‰ÚÈ·˙Ï ˜ÂÁ‰ Ï˘ ˙ÂÒÁÈÈ˙‰‰
È‡˘Â ÏÚ ÏËÂÈ ÌÓÂÏ˘˙˘ ÌÈÙÒÎ‰˘ ‡Ï‡ ,‰ÚÈ·˙‰ Ï˘ ‰È˙Â¯ÈÙ· ÂÓˆÚ· ‰ÎÊÈ 
ÌÈÙÒÎ˘ ÍÎÓ Ú·Â ‰˘ÂÏ Ì¯‚˘ ˜Ê‰ .‰¯·ÁÏ Â¯·ÚÂÈ ‰¯ÂÒ‡‰ ‰˜ÂÏÁ‰ ÔÈ‚· ‰¯˘Ó‰ 
Â·ˆÓ ˙‡ ‰¯ÈÊÁÓ ‰¯·ÁÏ ‰Ï‡ ÌÈÙÒÎ ˙¯ÊÁ‰ .ÔÈ„Î ‡Ï˘ ‰ÓÓ Â‡ˆÂ‰ ‰¯·Á‰ Ï˘

.‰·ÂÁ‰ ˙¯Ù‰ ‡ÏÏ ‡ˆÓ ‰È‰ Â·˘ ·ˆÓÏ ‰˘Â‰ Ï˘ 
˙¯ËÂÙ‰ ‰‡¯Â‰ ‰Ï˘ ÔÂ˜˙· ÏÂÏÎÏ ‰¯·ÁÏ ¯˘Ù‡Ó ˙Â¯·Á‰ ˜ÂÁ˘ Û‡ ÏÚ 
,126‰¯·Á‰ ÈÙÏÎ Ì‰Ï˘ ˙Â¯È‰Ê‰ ˙·ÂÁ ˙¯Ù‰ ÔÈ‚· ˙ÂÈ¯Á‡Ó ‰¯˘Ó‰ È‡˘Â ˙‡ 
ÔÂ˜È˙· Ú·˜ ‰Ê ˘¯ÂÙÓ ¯ÂÒÈ‡ .‰¯ÂÒ‡ ‰˜ÂÏÁÏ Ú‚Â‰ ÏÎ· ˙ÓÈÈ˜ ‰È‡ ÂÊ ˙Â¯˘Ù‡ 
,(‡) ÔË˜ ÛÈÚÒ ˙Â‡¯Â‰ Û‡ ÏÚ" ÂÈÙÏÂ ,2005 ı¯Ó· Ï·˜˙‰˘ ,˙Â¯·Á‰ ˜ÂÁÏ 3 'ÒÓ
˙Â¯È‰Ê‰ ̇ ·ÂÁ ̇ ¯Ù‰ ·˜Ú ‰ÈÙÏÎ Â˙ÂÈ¯Á‡Ó ̄ ÂË˜¯È„ ̆ ‡¯Ó ̄ ÂËÙÏ ̇ È‡˘¯ ‰È‡ ‰¯·Á
ÔÈ‚· ̇ ¯Ê‚ ‰ÚÈ·˙ ̆ È‚‰Ï ̇ Â¯˘Ù‡‰ ÌÈ˘ÂÏ ‰„ÓÚ ̄ ÂÓ‡‰ ÔÂ˜È˙‰ ÈÙÏ Ì‚ .127"‰˜ÂÏÁ· 

the corporation’s fnancial standing; or (iii) in accordance with whose instructions 
or wishes the directors of the corporation are accustomed to act (excluding advice 
given by the person in the proper performance of functions attaching to the person’s 
professional capacity or their business relationship with the directors or the corporation); 
or (c) a receiver, or receiver and manager, of the property of the corporation; or (d) 
an administrator of the corporation; or (e) an administrator of a deed of company 
arrangement executed by the corporation; or (f) a liquidator of the corporation; or (g) a 
trustee or other person administrating a compromise or arrangement made between the 

.corporation and someone else” 
Corporations Act ‰ÈÏ¯ËÒÂ‡· ;Canada Business Corporations Act s. 238(b) ‰„˜· Â‡¯ 124 

.2001 s. 236(1)(a)(ii)
.˙Â¯·Á‰ ˜ÂÁÏ 310 ÛÈÚÒ 125 

.˙Â¯·Á‰ ˜ÂÁÏ (‡)259 ÛÈÚÒ 126 
y‰"Ò˘˙‰ ,(3 'ÒÓ ÔÂ˜È˙) ̇ Â¯·Á‰ ̃ ÂÁÏ 59 ÛÈÚÒ ̇ ÂÚˆÓ‡· ÛÒÂ‰˘ ̇ Â¯·Á‰ ̃ ÂÁÏ (·)259 ÛÈÚÒ 127 
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.ÌÈ¯ÂË˜¯È„‰ „ˆÓ ̇ ÂÏ˘¯ ·˜Ú ‰Ú· ‰¯ÂÒ‡‰ ‰˜ÂÏÁ‰ ̄ ˘‡Î Ì‚ ̇ ‡ÊÂ ,‰¯ÂÒ‡ ‰˜ÂÏÁ
ÌÈ¯ÂË˜¯È„‰ Ï˘ Ì˙ÂÈ¯Á‡ ˙‡ Ú·Â˜˘ ,311 ÛÈÚÒ ÒÁÈÈ˙‰ 2005 ı¯Ó· ÂÂ˜È˙ ÈÙÏ 
ÛÈÚÒ‰ .128‰¯·Á‰ ÈÙÏÎ ÌÈÂÓ‡ ˙·ÂÁ ˙¯Ù‰Î ‰¯ÂÒ‡ ‰˜ÂÏÁ ÚÂˆÈ·Ï ,‰¯ÂÒ‡ ‰˜ÂÏÁÏ 
:‰Ï‡Ó „Á‡ ÁÈÎÂ‰ Ì‡ ̃ ¯ ÂÊ ̇ ÂÈ¯Á‡Ó ̄ ¯Á˙˘‰Ï ̄ ÂË˜¯È„Ï ̄ ˘ÙÈ‡ ̇ È¯Â˜Ó‰ Â˙ÂÎ˙Ó·

;‰ÚÂÓÏ È„Î ÌÈ¯È·Ò‰ ÌÈÚˆÓ‡‰ ÏÎ ˙‡ Ë˜Â ‰¯ÂÒ‡‰ ‰˜ÂÏÁÏ „‚˙‰˘ (1)
‰˙ÈÈ‰ ‰ÚËÓ ‰È‰ ‡ÏÂÏÈ‡˘ Ú„ÈÓ ÏÚ ‰¯È·Ò ˙ÂÎÓ˙Ò‰ ·Ï ÌÂ˙· ÍÓ˙Ò‰˘ (2)

;˙¯˙ÂÓ ‰˜ÂÏÁ‰
.‰˜ÂÏÁ‰ ÏÚ ˙Ú„Ï ÂÈÏÚ ‰È‰ ‡ÏÂ Ú„È ‡Ï ÔÈÈÚ‰ ˙Â·ÈÒ·˘ (3)

˙Â‚‰ ÁÈÎÂ‰Ï ÌÈÏÂÎÈ ÌÈ‡ Â·˘ ·ˆÓ· ‡ˆÓÈ‰Ï ÂÈ‰ ÌÈÈÂ˘Ú ÌÈÏ˘¯ ÌÈ¯ÂË˜¯È„ 
‰¯˜Ó· Â‡ ‰¯È·Ò ‰˙ÈÈ‰ ‡Ï ‰ÚËÂÓ Ú„ÈÓ ÏÚ Ì˙ÂÎÓ˙Ò‰ Â·˘ ·ˆÓ· ,Ï˘ÓÏ ,ÍÎ .‰Ï‡
˙ÂÈ¯Á‡‰˘ ˙Â¯ÓÏ .‰˜ÂÏÁ‰ ˙‡ ÚÂÓÏ È„Î ÌÈ¯È·Ò‰ ÌÈÚˆÓ‡‰ ÏÎ ˙‡ ÂË˜ ‡Ï˘ 
‰ÈÏ‡ ÒÁÈÈ˙‰ È¯Â˜Ó‰ ˜ÂÁ‰ ,Ì‰Ï˘ ˙ÂÏ˘¯Ó ÚÂ·Ï ‰ÈÂ˘Ú ‰Ï‡ ÌÈ¯˜Ó· Ì‰Ï˘ 
˙¯Ù‰ Ï˘· Â˙ÂÈ¯Á‡Ó ‰¯˘Ó ‡˘Â ¯ÂËÙÏ Ô˙È ‡Ï˘ ÔÂÂÈÎ .ÌÈÂÓ‡ ˙·ÂÁ ˙¯Ù‰ Ï‡Î 
‰˘Â ‰È‰ ÏÂÎÈ ,ÔÂ˜È˙Ï Ì„Â˜ Ì‚ ,‰¯ÂÒ‡ ‰˜ÂÏÁ Ï˘ ‰¯˜Ó ÏÎ·˘ È¯‰ ,129ÌÈÂÓ‡ ˙·ÂÁ 
‰˜ÂÏÁ ÔÈ‚· ̇ ÂÈ¯Á‡Ó ̄ ¯Á˙˘‰Ï ÂÈ‰ ÌÈÏÂÎÈ ‰Ï‡ .ÌÈ¯ÂË˜¯È„‰ „‚ ̇ ¯Ê‚ ‰ÚÈ·˙ ̆ È‚‰Ï 

.˜ÂÁ· ̇ ÂÚÂ·˜˘ ̇ Â‚‰‰ ̇ Á‡ ̇ ‡ ÁÈÎÂ‰Ï ÌÈÁÈÏˆÓ ÂÈ‰ Ì‡ ̃ ¯ ‰¯ÂÒ‡
¯‡Â·ÓÎ ‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˘È‚‰Ï ÌÈ‡ÎÊ‰ Ï‚ÚÓ ˙‡ ·ÈÁ¯Ó˘ ,È„˜‰ ˜ÂÁ‰ 
Â˙ÂÎÊ· ¯ÈÎ‰Ï Ï·‚ÂÓ È˙Ï· ˙Ú„ ÏÂ˜È˘ ËÙ˘Ó‰ ˙È·Ï ‰˜Ó‰ ‰‡¯Â‰ Ì‚ ÏÏÂÎ ,ÏÈÚÏ 
ÍÓÒÂÓ ÂÊ ̇ ¯‚ÒÓ· .130ÍÎÏ ÈÂ‡¯ ‡Â‰˘ ¯Â·Ò ‡Â‰ ¯˘‡Î ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï Ì„‡ Ï˘ 

.131˙¯Ê‚ ‰ÚÈ·˙· ÈÂ‡¯ Ú·Â˙Î ‰¯·Á‰ Ï˘ ‰˘Â· Ì‚ ̄ ÈÎ‰Ï È„˜‰ ËÙ˘Ó‰ ̇ È· 

˜Â¯ÈÙ ˙Ú· ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÎÊ‰ ÌÂÈÒ .4 

˙‡Ê Ú·Â˜ ˙Â¯·Á‰ ˜ÂÁ .˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÎÓÒ‰ ˙‡ ÏÏÂ˘ ‰¯·ÁÏ ˜¯ÙÓ ÈÂÈÓ 

˙Â¯˘Ù‡‰ ˙‡ ÒÈÎ‰˘ ÔÂ˘‡¯‰ ˜ÂÁ‰ ‰È‰˘ ,Delaware-· ˜ÂÁ· Ì‚ ‰ÏÂÏÎ ‰ÓÂ„ ‰‡¯Â‰ .2005 
Delaware General Corporation Z ̇ ÂÏ˘¯ ÔÈ‚· ‰¯·Á‰ ÈÙÏÎ ̇ ÂÈ¯Á‡Ó ÌÈ¯ÂË˜¯È„ Ï˘ ̄ ÂËÙÏ
"˙Â˘„Á ˙ÂÓ‚Ó Z ˙ÂÈ¯Á‡Ó ‰¯˘Ó È‡˘Â ¯Â¯Á˘" Ô‰Î 'ˆ ‰Ê ÔÈÈÚÏ Â‡¯ .Law s. 201(b)(7) 

.383y382 ,381 (Ê"˘˙) ‚È ËÙ˘Ó È¯˜ÁÓ 
ÌÈÂÓ‡‰ ˙·ÂÁ" ÌÈÏÈÓ‰ ˙‡ ÛÈÏÁ‰ 2005y‰"Ò˘˙‰ ,(3 'ÒÓ ÔÂ˜È˙) ˙Â¯·Á‰ ˜ÂÁÏ 74 ÛÈÚÒ 128 

."ÔÈÈÚ‰ ÈÙÏ ,254 Â‡ ,253 ,252 ÌÈÙÈÚÒ ÈÙÏ ÂÈ˙Â·ÂÁ" ÌÈÏÈÓ· "ÂÏ˘
.˜ÂÁÏ (‡)258 ÛÈÚÒ 129 

“any other person who, in ÛÈÚÒ‰ ÔÂ˘Ï·Â Canada Business Corporation Act s. 238(d) 130 
.the discretion of a court, is a proper person to make an application under this Part” 

A. Hargovan “Under Judicial Â‡¯ ‰˘Â È„È· ˙¯Ê‚ ‰ÚÈ·˙Ï ‰˜„ˆ‰ ‰¯ÎÂ‰ Ì‰·˘ ÌÈ¯˜ÓÏ 131 
and Legislative Attack: the Rule in Foss v. Harbottle” 113 South African L. J. (1996) 

.631, 641y646 
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ÈËÙ˘Ó‰ ·ˆÓ‰ ˙‡ ˙ÓÈÈ˜Ó ‡Ï‡ ˙˘„ÁÓ ‰È‡ ÂÊ ‰‡¯Â‰˘ Ì‚‰ ,132˙˘¯ÂÙÓ ‰‡¯Â‰· 
ÈÂÈÓ ÌÚ ‰¯·Á· ÌÈ‚¯Â‡‰ ÏÎ Ï˘ ̇ ÂÈÂÎÓÒ‰ ÏÂËÈ·· ıÂÚ ÍÎÏ ̄ ·Ò‰‰ .133‰ÈÙÏ ‚‰˘ 

.134˜¯ÙÓ‰ È„ÈÏ ‰¯·Á· ÏÂÚÙÏ ̇ ÂÈÂÎÓÒ‰ ÏÂÏÎÓ ̇ ÈÈ˜‰Â ̃ ¯ÙÓ‰ 

?È˙Ó Z ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÊ‰ .‚ 

È¯ÂËÒ‰ Ú˜¯ .1 

‰ÚÈ·˙ ˙˘‚‰ Ï˘ ˙Â¯˘Ù‡· ‰˜ÈÒÙ‰ ‰¯ÈÎ‰ ˙Â¯·Á‰ ˜ÂÁ Ï˘ Â˙˜È˜ÁÏ Ì„Â˜ Ì‚ 
‰ËÏ˜ ˙ÈÏ‡¯˘È‰ ‰˜ÈÒÙ‰ .135˜ÂÁ· ÍÎÏ ‰ÎÓÒ‰ Ï˘ ‰¯„ÚÈ‰ Û‡ ÏÚ ˙‡ÊÂ ,˙¯Ê‚ 
‰ÚÈ·˙ ¯˘‡Ï ËÙ˘Ó‰ ˙È· Ï˘ Â˙ÂÎÓÒ· ‰¯Î‰‰ ˙‡ ÈÏ‚‡‰ Common Law-‰Ó 
˙˘‚‰ Ì˘Ï ÌÈÈ˜˙‰Ï ÌÈÎÈ¯ˆ˘ ÌÈ‡˙Ï Ú‚Â‰ ÏÎ· ,ÌÏÂ‡ .˙ÂÈÓ ÏÚ· È„È ÏÚ ˙¯Ê‚ 
Common Law-· ÂÚ·˜˘ ˙ÂÎÏ‰‰Ó ˙ÈÏ‡¯˘È‰ ‰˜ÈÒÙ‰ ‰˙ËÒ ,˙¯Ê‚‰ ‰ÚÈ·˙‰ 
˜ÂÁ· Ú·˜˘ ¯„Ò‰· ÔÂÈ„‰ ÈÙÏ ."Ï‡¯˘È ˙¯ˆÂ˙ Ï·Â˜Ó ËÙ˘Ó" ‰¯ˆÈÂ ÈÏ‚‡‰
Â˙ÂÎÊÏ ¯˘‡· ˙ÈÏ‚‡‰Â ˙ÈÏ‡¯˘È‰ ‰˜ÈÒÙ‰ Ï˘ Ô‰È˙Â˘È‚Ï ‰¯ˆ˜· ÒÁÈÈ˙‡ ,˙Â¯·Á‰ 

.˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ 

˙ÈÏ‚‡‰ ‰˜ÈÒÙ‰ (‡)

‰Ê ÏÏÎÏ Â¯ÎÂ‰˘ ÌÈ‚È¯Á‰ .˙Â·¯Ú˙‰‰ È‡ ÏÏÎ ˙‡ ‰Ú·˜ ˙ÈÏ‚‡‰ ‰˜ÈÒÙ‰ ,¯ÂÓ‡Î 
:‰Ï‡ Ì‰ 

ÏÈ‚¯ ·Â¯ È„È ÏÚ ¯Â˘È‡Ï ˙˙È ‰È‡ ‰ÚÈ·˙‰ ˙˘‚ÂÓ ‰È‚·˘ ‰ÏÂÚÙ‰ ¯˘‡Î .‡ 
.136˙ÂÈÓ ÈÏÚ· Ï˘ 

:ÌÈ‡·‰ ÌÈ¯˜Ó· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ‰¯ÎÂ‰ ÍÎÏ Ì‡˙‰·
.˙È˜ÂÁ È˙Ï· ‡È‰ ‰ÚÈ·˙‰ ˙˘‚ÂÓ ‰È‚·˘ ‰ÏÂÚÙ‰ ¯˘‡Î .1 

Ï˘ Â˙ÏÂÁ˙Ï ‰ÙÂÙÎ ‰È‡ ,ÔÎ ÏÚÂ ,¯Â¯˘‡Ï ÏÏÎ ˙˙È ‰È‡ ˙‡ÊÎ ‰ÏÂÚÙ 
.137˙Â·¯Ú˙‰‰ È‡ ÏÏÎ 

˜¯ÙÓÎ Â„È˜Ù˙· È˜ˆÈ¯Ù ·È·‡ „"ÂÚ ' ¯ËÒÈÏ 5247/03 ‡"Ú¯ Ì‚ Â‡¯ .˙Â¯·Á‰ ˜ÂÁÏ 205 ÛÈÚÒ 132 
.1279 (3)2003 ÏÚ-˜˙ ,'Á‡Â ‰¯·Á‰ Ï˘ ÈÓÊ‰ 

.217 ,214 (3) ÂÓ „"Ù ,ÈÂ·„ÏÙ ' ÔÂÓ‚‡ 3092/90 ‡"Ú Â‡¯ 133 
‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˘È‚‰ÏÓ ÚÓ ˜¯ÙÓ‰ Ì‡ .11.63y11.21 ,11.1ßß ,34 ‰¯Ú‰ ÏÈÚÏ ,Ô‰Î Â‡¯ 134 
˙È·Ï ‰˘˜· ˙˘‚‰· ‡È‰ ˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙ÙÂ¯˙ ,ÍÎ ‚Â‰Ï ÂÈÏÚ˘ ¯Â·Ò ˙ÂÈÓ ÏÚ· ¯˘‡Î 

.12.79ß-· Ì˘ ,Â‡¯ .‰ÚÈ·˙‰ ˙˘‚‰Ï ˜¯ÙÓÏ ˙Â‡¯Â‰ Ô˙ÓÏ ËÙ˘Ó‰
ÌÈÈ„ ÁÂ˙ÈÙÏ ‰ÚÈÓ ‰˙ÈÈ‰ ‡Ï ÔÎ ÏÚÂ ,˙Â¯·Á‰ ÈÈ„ Ï˘ Ò˜„Â˜ ‰˙ÈÈ‰ ‡Ï ˙Â¯·Á‰ ˙„Â˜Ù 135 

.‰˜ÈÒÙ‰ È„È ÏÚ ÌÈÈ˙Â‰Ó 
.Gower and Davies, supra note 29, at pp. 459y461 136 

.Gower and Davies, ibid, at p. 450; Pennington, supra note 95, at p. 800 137 
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. 138 ultra vires ‡È‰ ‰ÚÈ·˙‰ ˙˘‚ÂÓ ‰È‚·˘ ‰ÏÂÚÙ‰ ¯˘‡Î .2 
‰ÏÂÚÙ ultra vires ‰ÏÂÚÙ· ‰˙‡¯˘ ,˙ÈÏ‚‡‰ ‰ÎÏ‰· ,Ô·ÂÓÎ ,Â¯Â˜Ó ‰Ê ‚È¯Á 
˜ÂÁ· ‰Ï·˜˙‰˘ ‰Ó¯ÂÙ¯‰ ̇ Â·˜Ú· .139¯Â¯˘È‡Ï ˙˙È ‰È‡˘ ˙Â¯˘Î ˙¯ÒÁ 
˘È ,ÌÏÂ‡ ,‰¯·Á‰ ˙Â¯˘ÎÏ ıÂÁÓ ‰È‡ ultra vires ‰ÏÂÚÙ ,1989-· ÈÏ‚‡‰ 
¯„‚Ï ‰Ê ‰¯˜Ó ÒÎ ÂÈ˘ÎÚ Ì‚˘ ÍÎ ,140‰¯¯˘‡Ï È„Î ˙„ÁÂÈÓ ‰ËÏÁ‰· Í¯Âˆ 

.ÒÂÙ Ï˘ ÏÏÎÏ ÌÈ‚È¯Á‰ 
.ËÂÚÈÓ‰ ˜˘ÂÚ ‰ÂÂ‰Ó ÌÈÂÏ˙Ó ‰ÈÏÚ˘ ‰ÏÂÚÙ‰ ¯˘‡Î .3 

."ËÂÚÈÓ‰ ˜˘ÂÚ" ÁÂÓÏ ˙˙È‰ ˙Â˘¯Ù· ‰˙ÂÓ ‰Ê ‚È¯Á Ï˘ ÂÙ˜È‰ 
:ÌÈ¯˜Ó Ï˘ ˙Â¯Â¯· ˙ÂÈ¯Â‚Ë˜ È˙˘ Â˙¯‚ÒÓ· ‰ÏÏÎ ˙ÈÏ‚‡‰ ‰˜ÈÒÙ‰ 

.141·Â¯‰ È„È· ËÂÚÈÓ‰ ˘ÂÎ¯ ˙Ú˜Ù‰Â ·Â¯‰ È„È· ‰¯·Á‰ ˘ÂÎ¯ ˙Ú˜Ù‰
˙ÂÈ¯Â‚Ë˜ Ï˘ ̇ ¯‚ÒÓÏ ̄ ·ÚÓ "ËÂÚÈÓ‰ ̃ ˘ÂÚ" ÁÂÓ‰ Ï˘ ̄ ˙ÂÈ ‰·Á¯ ̇ Â˘¯Ù 
Estmanco (Kilner House) Ltd. v. Greater ÔÈÚ· ÔÈ„‰ ˜ÒÙ· ‰˙È ‰Ï‡ 
Z "ËÂÚÈÓ‰ ̃ ˘ÂÚ" ÁÂÓ‰ ÈÎ ËÙ˘Ó‰ ̇ È· Ú·˜ Â·˘ ,142 London Council 
Ì‚ ‡Ï‡ ,‰¯ˆ‰ Â˙ÂÚÓ˘Ó· fraud ˜¯ ‡Ï ÏÏÂÎ Z “fraud on a minority”
.ÁÂÎ· ‰Ú¯Ï ˘ÂÓÈ˘ Ï˘ ˙ÂÚÓ˘Ó· ,ÁÂÓ‰ Ï˘ ·Á¯‰ ÈÏÈ·ËÈÂÂ˜‡‰ Ô·ÂÓ· 
˙·Á¯‰Ï ÌÂ¯‚Ï È„Î ˘È "ËÂÚÈÓ‰ ˜˘ÂÚ" ÁÂÓ‰ Ï˘ ·Á¯ ˘Â¯ÈÙ·˘ ,Ô·ÂÓ

.˙¯Ê‚ ‰ÚÈ·˙ ˙¯ÎÂÓ Ì‰·˘ ÌÈ¯˜Ó‰ Ï˘ ‰È¯Â‚Ë˜‰ 
ÁÂÎ ÏÚ ‰ËÈÏ˘ ÈÏÚ· Ì‰˘ ,ÌÈ¯ÂË˜¯È„‰ È„È ÏÚ ÌÈÂÓ‡ ˙·ÂÁ ‰¯ÙÂ‰ ¯˘‡Î .· 
˙·ÂÁ ÔÈ· ‰Á·‰ ‰Ê ¯˘˜‰· ‰˙˘Ú ˙ÈÏ‚‡‰ ‰˜ÈÒÙ‰ .143‰¯·Á‰ Ï˘ ‰ÚÈ·˙‰ 
‰ÚÈ·˙Ï ÒÈÒ· ‰˘ÓÈ˘˘ ÌÈÂÓ‡ ̇ ·ÂÁ ̇ ¯Ù‰Ï „Â‚È· .˙Â¯È‰Ê‰ ̇ ·ÂÁ ÔÈ·Ï ÌÈÂÓ‡‰ 
.144˙Â¯È‰Ê‰ ̇ ·ÂÁ ‰¯ÙÂ‰ ̄ ˘‡Î ,˙ÂÈÓ‰ ÏÚ· Ï˘ ‰ÚÈ·˙‰ ̇ ÂÎÊ· Â¯ÈÎ‰ ‡Ï ,˙¯Ê‚ 
ÔÈ„‰ ˜ÒÙ· ˙È˜ÏÁ ‰ÏËÂ· ‡È‰Â .145˙Â¯ÙÒ· ‰˘˜ ˙¯Â˜È·Ï ‰˙ÎÊ ÂÊ ‰Á·‰ 
ÏÚ· Ï˘ ‰ÚÈ·˙‰ ˙ÂÎÊ· ËÙ˘Ó‰ ˙È· ¯ÈÎ‰ Â·˘ ,146 Daniels v. Daniels Ï˘ 
ËÙÂ˘‰ È¯·„Î ,Ì˙ÂÏ˘¯ ·˜Ú È˘È‡ ÁÂÂ¯ Â˜ÈÙ‰ ÌÈ¯ÂË˜¯È„‰ ¯˘‡Î ˙ÂÈÓ 

:147 Templeman 

.Gower and Davies, ibid, at p.  460  138 
.87ß ,23 ‰¯Ú‰ ÏÈÚÏ ,Ô‰Î Â‡¯ ÂÊ ‰ÎÏ‰· ÏÁ˘ ÈÂÈ˘Ï 139 

.Gower and Davies, ibid, at p. 460  Ì‚ Â‡¯ .Companies Act 1985 s. 35(3) 140 
.192ß ,‰Â˘‡¯ ‰¯Â„‰Ó ,1 ‰¯Ú‰ ÏÈÚÏ ,Ô‰Î Â‡¯ 141 

.[1982] 1 W.L.R. 2 142 
.Pennington, supra note 95, at p. 806 143 

.Pavlides v. Jensen [1956] Ch. 565 144 
Pennington, supra note 95, at pp. 807y808; R. ;494 'Ú· ,36 ‰¯Ú‰ ÏÈÚÏ ,˜¯· ,Ï˘ÓÏ Â‡¯ 145 

.Hollington Shareholders’ Rights (London, 4th ed., 2004) §§6-22y6-23 
.[1978] 2 W.L.R. 73 146 

.Ibid, at p. 80  147 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

“To put up with foolish directors is one thing; to put up with directors 
who are so foolish that they made a proft of £115,000 odd at the 
expense of the company is something entirely different”. 

˙·ÂÁ ˙¯Ù‰ ·˜Ú ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ‰ÈÏ‚‡· ‰¯ÎÂ‰ Ì¯Ë 
˙¯Ù‰ ·˜Ú ‰‡‰ ˙·ÂË Â˜ÈÙ‰ ‡Ï ‰Ï‡ Ì‡ ,‰¯·Á· ‰¯˘Ó È‡˘Â È„È ÏÚ ˙Â¯È‰Ê‰
‰Á„ ,˙ÈÏ‡¯˘È‰ ‰˜ÈÒÙ· ¯ÂÓ‡Î ıÓÂ‡˘ ,˜„ˆ‰ ˙Â˘È¯„ Ï˘ ÈÏÏÎ‰ ÔÁ·Ó‰ .‰·ÂÁ‰ 
Ú·Â˙‰ ÁÈÏˆÓ ÂÏÈÙ‡ ÈÎ ,Ì˘ ˜ÒÙ ,˙‡Ê ÌÚ .148ÌÈÏ‚‡‰ ÌÈËÙÂ˘‰ È„È ÏÚ ˘¯ÂÙÓ· 
ËÙ˘Ó‰ ˙È· ÏÂÎÈ ÔÈÈ„Ú ,ÏÏÎÏ ÌÈ¯ÎÂÓ‰ ÌÈ‚È¯Á‰ „Á‡Ï ˙ÒÎ Â˙ÚÈ·˙ ÈÎ ÁÈÎÂ‰Ï
‰Ê ÔÈ‡ ÈÎ ,ÌÈ¯Â·Ò ÔÈÈÚ· ÌÈÚ‚Â ÌÈ‡˘ ˙ÂÈÓ‰ ÈÏÚ· ·Â¯ ¯˘‡Î ,Â˙ÚÈ·˙ ˙‡ ÚÂÓÏ 

.149‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ̆ È‚‰Ï ÈÂ‡¯ 
˙ÂÚˆ‰ ÂÚˆÂ‰ ÔÎ‡Â ,ÔÂˆ¯ ÚÈ·˘Ó ÂÈ‡ ‰Ê ÈËÙ˘Ó ·ˆÓ˘ ÍÎÏ ‰ÓÎÒ‰ ‰ÈÏ‚‡· ˙ÓÈÈ˜ 
1501997-· ‰È˙ÂˆÏÓ‰ ‰˘È‚‰˘Â ‰È‚ÂÒ· ‰˜ÒÚ˘ ˙„ÁÂÈÓ ‰„ÚÂ È„È ÏÚ Ô‰ ÂÈÂÈ˘Ï 
˙ÂˆÏÓ‰ ‰˘È‚‰Â ˙Â¯·Á‰ ÈÈ„ Ï˘ ‰ÈˆÊÈ¯„ÂÓ· ‰Â¯Á‡· ‰˜ÒÚ˘ ‰„ÚÂÂ‰ È„È ÏÚ Ô‰Â 
˙ÂÚÈ·˙ Ï˘ ‰È‚ÂÒ· ˙È„ÂÒÈ ‰Ó¯ÂÙ¯ ÏÚ ‰ˆÈÏÓ‰ ‰Â˘‡¯‰ ‰„ÚÂÂ‰ .1512001-· ÔÂ„È·
È„Î ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· ÏÎ Ï˘ Â˙ÂÎÊ· ¯ÈÎ‰Ï ‰ˆÈÏÓ‰ ‰„ÚÂÂ‰ .˙Â¯Ê‚ 
ÌÂÈ‡ Â‡ ‰¯Ù‰ ÏÎÓ ˙Ú·Â ÂÊ˘Î Ì„‡ ÏÎ „‚Î ‰¯·ÁÏ ˙È˜ÂÓ‰ ‰ÚÈ·˙ ˙ÏÈÚ ÛÂÎ‡Ï 
‰È‰˙ ‡Ï ¯Â˘È‡‰ ˙ÏÂÎÈ ,‰Ï‡ ˙ÂˆÏÓ‰ ÈÙ ÏÚ .152ÌÈ¯ÂË˜¯È„ È„È ÏÚ ‰·ÂÁ Ï˘ ‰¯Ù‰Ï
‡˘Â „‚ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ÏÎÂÈ ˙ÂÈÓ ÏÚ·Â ,˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰ ÈÙ· ÌÂÒÁÓ „ÂÚ 
˜¯ ̇ ¯Ê‚ ‰ÚÈ·˙ ̇ ˘‚‰ ̄ ˘Ù‡Ï ‡È‰ ‰„ÚÂÂ‰ ̇ ˆÏÓ‰ .153˙ÂÏ˘¯ ÔÈ‚· Ì‚ ‰¯·Á· ‰¯˘Ó 

Prudential Assurance Co. Ltd. v. Newman Industries Ltd., supra note 4, at p. 366; 148 
.Estmanco (Kilner House) Ltd. v. Greater London Council, supra note 142, at pp. 10y11 
˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ¯Â˘È‡ ËÙ˘Ó‰ ˙È·Ó Ï·˜Ï ‰ÈÏ‚‡· ˙ÂÈÓ ÏÚ· È‡˘¯ ÌÈÓÈ‡˙Ó ÌÈ¯˜Ó·

.187ß ,‰Â˘‡¯ ‰¯Â„‰Ó ,1 ‰¯Ú‰ ÏÈÚÏ ,Ô‰Î Â‡¯ Z ÁÂÙÈ˜ ‰¯˜ÓÏ „ÚÒ‰ ˙¯‚ÒÓ· ‰ÙÂ¯˙Î
‚‰˘ ˜„ˆ‰ ˙Â˘È¯„ Ï˘ ·Á¯‰ ÔÁ·Ó‰ ÈÎ Ô·ÂÓ .Smith v. Croft (No. 2) [1987] 3 W.L.R. 405 149 
ÔÈÈÚ· ÌÈÚ‚Â ÌÈ‡˘ ˙ÂÈÓ‰ ÈÏÚ· ÔÂˆ¯· ·˘Á˙‰Ï ˙Â¯˘Ù‡ Ì‚ ÂÎÂ˙· ÏÙÈ˜ ˙ÈÏ‡¯˘È‰ ‰˜ÈÒÙ·

.‰ÚÈ·˙‰ ‡˘Â 
.Shareholders Remedies, supra note 88 150 

Modern Company Law for a Competitive Economy, Final Report, supra note 5, paras. 151 
.7.46y7.51 

‰ÏÈ·‚Ó‰ ‰Úˆ‰‰ ÏÚ ˙¯Â˜È·Ï .Shareholders Remedies, supra note 88, §§5.6, 6.38y6.41 152 
Boyle, supra Â‡¯ „·Ï· ÌÈ¯ÂË˜¯È„‰ È„È ÏÚ ‰·ÂÁ ˙¯Ù‰Ï ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÎÓÒ‰ ˙‡ 

.note 88, at pp. 62y66 
‰·ÂÁ‰ ˙¯Ù‰ ÈÎ ˙Â˘¯ÂÙÓ ÔÈÂˆÓ ‰„ÚÂÂ‰ ÁÂ„Ï ÁÙÒÎ ˙‡·ÂÓ˘ ˜ÂÁ‰ ˙Úˆ‰ Ï˘ ‰ËÂÈË· 153 
ÛÈÚÒ Z ˙ÂÏ˘¯· ‰ˆÂÚ ˙ÂÈ‰Ï ‰ÏÂÎÈ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï Ô˙È ‰È‚·˘ ÌÈ¯ÂË˜¯È„‰ Ï˘
‰„ÚÂÂ‰ Ì‚ .(‰„ÚÂÂ‰ ÁÂ„ Ï˘ Appendix A) ˙Â¯·Á‰ ˜ÂÁÏ ÂÙÈÒÂ‰Ï ÚˆÂÓ˘ ,458A(2)(a) 
Modern Company Law Z ˙ÂÏ˘¯ ÔÈ‚· ˙¯Ê‚ ‰ÚÈ·˙ ¯˘Ù‡Ï ÔÈ‡˘ ‰ÚË ‰˙Á„ ‰Â¯Á‡‰ 
Gower and Davies, Ì‚ Â‡¯ .for a Competitive Economy, Final Report I, para 7.47 (2001) 

.supra note 29, at p. 464 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

Â‡ ̄ ÂË˜¯È„ „‚Î ̇ ÂÈ‰Ï ‰ÏÂÎÈ ‰ÚÈ·˙‰ ̇ ÏÈÚ ¯˘‡Î ,¯ÂË˜¯È„ È„È ÏÚ ‰·ÂÁ ̇ ¯Ù‰ ÔÈ‚·
È„È· ‰Úˆ‰‰ ÈÙÏ „˜ÙÂ˙ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰ ˙‡ ¯È˙‰Ï Ì‡ ‰Ú¯Î‰‰ .154¯Á‡ Ì„‡ 
,˘˜·Ó‰ Ï˘ ·Ï‰ ÌÂ˙ ÔÂ‚Î ÌÈÈË·Ï¯‰ ÌÈÓ¯Â‚‰ ÏÎ ˙‡ ÔÂ·˘Á· Á˜ÈÈ˘ ËÙ˘Ó‰ ˙È· 
È„È ÏÚ ¯Â˘È‡Ï Ô˙È Â‡ ¯˘Â‡ ‰ÚÈ·˙‰ ‡˘Â ‰˘ÚÓ‰ Ì‡‰ ,‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰
Ï˘ ‰ËÏÁ‰ ,(‰ÚÈ·˙ ˙˘‚‰Ï ÌÂÒÁÓ ˙ÂÈ‰Ï ÍÈ˘ÓÈ ÏÚÂÙ· ¯Â˘È‡) ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰
˙Â¯˘Ù‡‰Â ‰¯·Á· ÈÂÏ˙ È˙Ï· Ô‚¯Â‡ Ï˘ Â˙„ÓÚ ,‰ÚÈ·˙ ˘È‚‰Ï ‡Ï ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ 

.155ÌÈÈÙÂÏÁ ÌÈ„ÚÒÏ
‡˘Â· ˙ÂÈÏ¯Â„ˆÂ¯Ù ˙Â‡¯Â‰ ‰ÈÏ‚‡· Â˜˜ÂÁ 1997-Ó ‰„ÚÂÂ‰ ˙ÂˆÏÓ‰ ˙Â·˜Ú· 
ÌÈ‡˙‰ ˙‡ Ú·Â˜ Civil Procedure Rules 1998-Ï Rule 19.9 .˙¯Ê‚‰ ‰ÚÈ·˙‰ 
.156˙¯Ê‚‰ ‰ÚÈ·˙‰ ÏÂ‰ÈÏ ËÙ˘Ó‰ ˙È· ¯Â˘È‡ ˘¯„ Ì‰ÈÙÏÂ ,˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï
ÔÂÈ„‰ ÈÙÏ ÌÈÓÈ ¯˘Ú ‰Ú·¯‡ ˙ÂÁÙÏ ‰¯·ÁÏ ‰Ú„Â‰ ÁÂÏ˘Ó ˙Â˘¯Â„ ˙Â‡¯Â‰‰ 
˘È‚‰Ï ˘È ,˙¯Ê‚‰ ‰ÚÈ·˙‰ ÏÂ‰ÈÏ ¯Â˘È‡‰ ˙‡ Ô˙ ËÙ˘Ó‰ ˙È· Ì‡ .157‰˘˜·· 
ËÙ˘Ó‰ ˙È·˘ ‰ÙÂ˜˙‰ ÍÂ˙ Â‡ ¯Â˘È‡‰ „ÚÂÓÓ ÌÈÓÈ ¯˘Ú ‰Ú·¯‡ ÍÂ˙ ‰‚‰ ·˙Î
¯˘˜‰· ˙Â¯¯ÂÚ˙Ó‰ ˙ÂÂ˘‰ ˙ÂÏ‡˘Ï ÔÂ¯˙Ù Â· ÔÈ‡˘ ,„·Ï· È˜ÏÁ ¯„Ò‰ Â‰Ê .158Ú·˜ 
˙‡ ¯È„ÒÓ ÈÏ‚‡‰ ˙Â¯·Á‰ ˜ÂÁ .ÌÈ‡·‰ ÌÈ˜¯Ù· ‰Â„È˙ ¯˘‡Â ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ 
È„È ÏÚ ˙ÂÈËÈÏÂÙ ˙ÂÓÂ¯˙ Ô˙Ó ÔÈ‚· ˙ÂÚÈ·˙ Ï˘ ÌˆÓÂˆÓ ¯Ê‚Ó· ˜¯ ˙¯Ê‚‰ ‰ÚÈ·˙‰ 

.159˜ÂÁ· ̆ ¯„Î ̇ ÈÏÏÎ‰ ‰ÙÈÒ‡‰ ̄ Â˘È‡ ‡ÏÏ ÔÂÈ¯ÂË˜¯È„‰ 
˙ÂˆÏÓ‰ ˙‡ ‰ˆÓÈ‡ Z CLR-‰ Z ˙Â¯·Á‰ ÈÈ„ Ï˘ ‰ÈˆÊÈ¯„ÂÓ· ‰˜ÒÚ˘ ‰„ÚÂÂ‰ 
ÏÏÂÎ ,ÌÈ¯ÂË˜¯È„ È„È ÏÚ ‰·ÂÁ ̇ ¯Ù‰ ÔÈ‚· ̇ ¯Ê‚ ‰ÚÈ·˙ ̇ ˘‚‰ ̄ ˘Ù‡Ï 1997-Ó ‰„ÚÂÂ‰ 
CLR-‰ ‰ÚÈˆÓ ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ È„È ÏÚ ¯Â˘È‡Ï Ú‚Â‰ ÏÎ· .160˙Â¯È‰Ê ˙·ÂÁ ˙¯Ù‰ 
ÌÈÏÂÂÚÓ‰ ˙ÂÏÂ˜ ‡ÏÏ ‚˘Â‰ ˘Â¯„‰ ·Â¯‰ Ì‡ ‰Ï‡˘· ¯Â˘È‡‰ Û˜Â˙ ˙‡ ˙ÂÏ˙‰Ï 
.161‰ÏÂÂÚ‰ ¯Â˘È‡· È˘È‡ Ò¯ËÈ‡ Ì‰Ï ‰È‰˘ Â‡ Ì˙ÚÙ˘‰ ˙Á˙ ÂÈ‰˘ ‰Ï‡ Ï˘ Â‡ 
˙È·Ï ·Á¯ ˙Ú„ ÏÂ˜È˘ ˜ÈÚ‰Ï ˙Ó„Â˜‰ ‰„ÚÂÂ‰ ˙ÂˆÏÓ‰ ˙‡ Ì‚ ˙Ï·˜Ó CLR-‰ 
ÔÂ·˘Á· ËÙ˘Ó‰ ˙È· ‡È·È Â˙Ú„ ÏÂ˜È˘ ˙ÏÚÙ‰· .˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯Â˘È‡· ËÙ˘Ó‰ 
·Â¯ Ï˘ Ì˙„ÓÚ ˙‡ ÔÎÂ ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ˙‡ ˙Ó„˜Ó ‰ÚÈ·˙‰ ˙˘‚‰ Ì‡ 
ÌÈ¯ÂË˜¯È„ Ï˘ ‰ËÏÁ‰˘ Ì‚ ‰ˆÈÏÓ‰ CLR-‰ .162ÔÈÈÚ· ÌÈÚ‚Â ÌÈ‡˘ ˙ÂÈÓ‰ ÈÏÚ· 

.‰Úˆ‰Ï A ÁÙÒ Z ˜ÂÁÏ ÂÙÈÒÂ‰Ï ÚˆÂÓ˘ 458A(3) ÛÈÚÒ 154 
Civil-· ˙‡Ê ÏÂÏÎÏ ‰ˆÈÏÓ‰ ‰„ÚÂÂ‰ .Shareholder Remedies, supra note 88, §§6.70y6.91 155 

.‰È˙ÂˆÏÓ‰Ï B ÁÙÒ· ÌÈˆÏÓÂÓ˘ ÌÈÏÏÎ‰ Ï˘ ‰ËÂÈË ‰ÙÈÒÂ‰Â Procedures Rules 
.Civil Procedures Rules 1998 r. 19.9(3) 156 
.Civil Procedures Rules 1998 r. 19.9(5) 157 
.Civil Procedures Rules 1998 r. 19.9(6) 158 

.Companies Act 1985 s. 347I 159 
Modern Company Law for a Competitive Economy, Completing the Structure (2000) 160 

.§5.82 
.Ibid §5.85 161 
.Ibid §5.87 162 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

˙ÂˆÏÓ‰ .163˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙‡ ÏÂÏ˘˙ ¯ÂË˜¯È„ ÚÂ·˙Ï ‡Ï ÔÈÈÚ· ÌÈÚ‚Â ÌÈ‡˘
ËÓÏ¯ÙÏ ‰˘‚Â‰˘ ‰˘„Á‰ ˜ÂÁ‰ ˙Úˆ‰Ï 242y240 ÌÈÙÈÚÒ· ÈÂËÈ· ˙Â‡ˆÂÓ ‰Ï‡ 

.Company Law Reform Bill 2005 Z ÈËÈ¯·‰ 

˜„ˆ‰ ˙Â˘È¯„ :˙Â¯·Á‰ ˜ÂÁÏ Ì„Â˜ ˙ÈÏ‡¯˘È‰ ‰˜ÈÒÙ‰ (·)

ÌÈ‚È¯Á ÌÈ˘Ó˘Ó‰ ÌÈ¯˜Ó Ï˘ ˙ÂÈ¯Â‚Ë˜ ‰ÓÎ ‰Ú·˜ ¯˘‡ ,˙ÈÏ‚‡‰ ‰˜ÈÒÙ‰Ó Ï„·‰· 
Ï˘ Â˙ÂÎÊ ¯ÎÂ˙ ÂÈÙÏ˘ ·Á¯ ÔÁ·Ó ˙ÈÏ‡¯˘È‰ ‰˜ÈÒÙ‰ ‰Ú·˜ ,˙Â·¯Ú˙‰‰ È‡ ÏÏÎÏ 

.164˙‡Ê ˘¯Â„ ˜„ˆ‰ ¯˘‡Î ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· 
ÂÈÈÚ· ̇ È‡¯‰ ‰‡ˆÂ˙Ï ÚÈ‚‰Ï ËÙ˘Ó‰ ˙È·Ï ̇ ¯˘Ù‡Ó‰ ,Â˙Â˘ÈÓ‚· ÔÁ·Ó‰ Ï˘ ÂÂ¯˙È 
˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙ÂÎÊ ¯·„· ˙Â‡„ÂÂ‰ ¯ÒÂÁ· ÂÂ¯ÒÁÂ ,165ÈË¯˜Â˜ ‰¯˜Ó ÏÎ· ˙˜„Âˆ
ÂÚ·˜˘ ÌÈ‚È¯Á‰ ̇ ¯‚ÒÓÏ ÌÈÏÙÂ˘ ÌÈ¯˜Ó Ì˙Â‡· ÈÎ Ô·ÂÓ .‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ̆ È‚‰Ï 
˘¯Â„ ˜„ˆ‰ ÈÎ ËÙ˘Ó‰ ˙È· ˙‡ ÚÎ˘Ï ˙ÂÈÓ‰ ÏÚ·Ï ¯˙ÂÈ ‰È‰ Ï˜ ˙ÈÏ‚‡‰ ‰˜ÈÒÙ· 

.166˙¯Ê‚ ‰ÚÈ·˙ ̆ È‚‰Ï ÂÏ ̄ ˘Ù‡Ï 

˙Â¯·Á‰ ˜ÂÁ .2 

¯˘Ù‡˙˙ Ì‰·˘ ÌÈ¯˜Ó Ï˘ ‰ÓÈ˘¯ Ú·Â˜ ÂÈ‡ ˙Â¯·Á‰ ˜ÂÁ Ì‚ ,ÂÏ Ì„˜˘ ÔÈ„Ï ‰ÓÂ„·
˘È‚‰Ï ‰˘Â ÍÓÒÂÓ ‰È‚·˘ ‰¯ÂÒ‡ ‰˜ÂÏÁ Ï˘ ‰¯˜Ó‰ ËÚÓÏ ,˙¯Ê‚ ‰ÚÈ·˙ Ï˘ ‰˙˘‚‰ 
ÈÎ ÚÎÂ˘ Ì‡" ˙¯Ê‚ ‰ÚÈ·˙ ¯˘‡Ï ·Á¯ ˙Ú„ ÏÂ˜È˘ ËÙ˘Ó‰ ˙È·Ï ‰˜Ó ˜ÂÁ‰ .‰ÚÈ·˙ 
.167"·Ï ÌÂ˙ ¯ÒÂÁ· ÏÚÂÙ ÂÈ‡ Ú·Â˙‰ ÈÎÂ ‰¯·Á‰ ˙·ÂËÏ Ô‰ ‰ÏÂ‰ÈÂ ‰ÚÈ·˙‰ ‰¯Â‡ÎÏ 

.Ibid §5.85 163 
' ÏË-Ô· 578/75 ‡"Ú ;101 ‰¯Ú‰ ÏÈÚÏ ,·È·Ï ÔÈÈÚ ;3 ‰¯Ú‰ ÏÈÚÏ ,ÌÈ-‰Â ˙ÂÂÏÓ ÔÈÈÚ Â‡¯ 164 
;(ÈÓÈÏÂÒ ÔÈÈÚ :ÔÏ‰Ï) 617 (3)‰Ï „"Ù ,¯Â‡¯· ' ÈÓÈÏÂÒ 52/79 ‡"Ú ;57 (1)‡Ï „"Ù ,ÏË-Ô· 
·Á¯ ÔÁ·Ó .(ÏÈ‚ ÔÈÈÚ :ÔÏ‰Ï) 294 (2)‡Ó „"Ù ,Ó"Ú· Ï‡¯˘ÈÏ ËÂ˜ÒÈ„ ˜· ' ÏÈ‚ 273/85 ‡"Ú
.13.3.2000-· Û˜Â˙Ï ‰ÒÎ˘ ˙È¯ÂËÂËËÒ‰ ‰ÚÈ·˜Ï Ì„Â˜ ˙ÈÏ¯ËÒÂ‡‰ ‰˜ÈÒÙ· Ì‚ ıÓÂ‡ ‰Ê 
Biala Pty Ltd. V. Mallina Holdings Ltd. (No. 2) 11 ACSR 785 (1993); Australian Â‡¯ 

.Corporation Law, Principles and Practice, supra note 29, §§3.4.005, 3.4.0010 
.174 (Ë"Ó˘˙) ‡È ÌÈËÙ˘Ó "˙¯Ê‚ ‰ÚÈ·˙ ÈÈ„· ˙ÂÈÂÁ˙Ù˙‰" ¯Î· '¯ Â‡¯ ‰Ê ÔÁ·Ó· ‰ÎÈÓ˙Ï 165 
˙¯ÂÙ Ô· ˙ËÙÂ˘‰ .102 ‰¯Ú‰ ÏÈÚÏ ,¯˜ÂËÒÂ¯ ÔÈÈÚ· ˙¯ÂÙ Ô· ˙ËÙÂ˘‰ Ï˘ ÔÈ„‰ ˜ÒÙ Â‡¯ 166 
˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ· ‰¯Î‰ ¯·„· ÔÓÒÂÊ ËÙÂ˘‰ Ï˘ ÂÈ¯·„ ˙‡ ˙¯ÎÊ‡Ó
‰¯ÈÎÓ ˙ËÙÂ˘‰ .˜„ˆ‰ ‚È¯Á· ‰¯Î‰ È·‚Ï ‰„ÓÚ ˙Ú·Â˜ ‰È‡ ÈÎ ˙ÈÈˆÓÂ ,˜„ˆ‰ ÈÏÂ˜È˘ ÈÙ ÏÚ
‡È‰Â ,"'˙¯Ê‚ ‰ÚÈ·˙' ˙ÂÎÏ ÌÈ‚‰Â˘ ‰Ó ˘È‚‰Ï ˙ÂÈÓ‰ ÏÚ· ÏÎÂÈ ÌÈ‚È¯Á ÌÈ¯˜Ó· ˜¯"˘ ÍÎ·
.˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· È‡˘¯ Ì‰·˘ ‰Ï‡Î ˙¯Â˙· ‰ÈÏ‚‡· ÌÈ¯ÎÂÓ‰ ÌÈ¯˜ÓÏ ‰ÙÓ 

Corporations Act 2001 Z ÈÏ¯ËÒÂ‡‰ ˜ÂÁ· Ì‚ ÂÚ·˜ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ÌÈÓÂ„ ÌÈ‡˙ 167 
‰Ï‡˘ ‡È‰ ÔÂÈ„Ï ˙„ÓÂÚ‰ ‰Ï‡˘‰˘ ‡Â‰Â ÛÒÂ È‡˙ ÛÈÒÂÓ ÈÏ¯ËÒÂ‡‰ ˜ÂÁ‰ .s. 237(2)(b) & (c) 
˙·ÂËÏ ÂÈ‡ ¯Â˘È‡ Ô˙Ó˘ ‰¯È˙ÒÏ ˙˙È ‰˜ÊÁ Ú·Â˜ ÈÏ¯ËÒÂ‡‰ ˜ÂÁ‰ .s. 237(1)(d) Z ˙ÈÈˆ¯ 
È˘ÈÏ˘ „ˆ È„È ÏÚ Â‡ È˘ÈÏ˘ „ˆ „‚Î ‰¯·Á‰ È„È ÏÚ Â˘‚Â‰ ÌÈÎÈÏ‰‰˘ (1) :ÁÎÂ‰ Ì‡ ‰¯·Á‰
˙‡ ˜ÈÒÙ‰Ï ,‰ÚÈ·˙‰ „‚Î ÔÂ‚˙‰Ï ‡Ï Â‡ ‰ÚÈ·˙ ˘È‚‰Ï ‡Ï ‰ËÈÏÁ‰ ‰¯·Á‰ (2)Â ‰¯·Á‰ „‚Î
ÌÂ˙· ÂÏÚÙ ÂÊ ‰ËÏÁ‰· ÂÙ˙˙˘‰˘ ÌÈ¯ÂË˜¯È„‰ ÏÎ (3)Â ‰¯˘Ù Â‡ ¯„Ò‰ È„ÎÏ ÚÈ‚‰Ï Â‡ ÌÈÎÈÏ‰‰ 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

ÌÈÓÂ„ ÌÈÁ·Ó .˜„ˆ‰ ˙Â˘È¯„ Ï˘ Ì„Â˜‰ ÔÁ·ÓÏ Â˙Â‰Ó· ‰ÓÂ„‰ ,˘ÈÓ‚ ÔÁ·Ó Â‰Ê 
.168˙Â¯Á‡ ËÙ˘Ó ˙ÂËÈ˘· Ì‚ ÌÈÏ·Â˜Ó 

‰ÚÈ·˙ ˙ÏÈÚ ˙Â‡¯‰Ï Ú·Â˙‰ ÏÚ ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰˙˘‚‰ ¯Â˘È‡ Í¯ÂˆÏ 
‰ÚÈ·˙ ˙ÏÈÚ ˙ÒÒ·Ó‰ ˙È˙„·ÂÚ ˙È˙˘˙ ˙¯„Ú‰ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰" ÔÎ˘ ,˙È¯Â‡ÎÏ 

.169"‰¯·Á‰ ˙·ÂËÏ" ‰È‰˙ ‡Ï ,‰˙˘‚‰Ï 
‰˜ÈÒÙ‰ ÈÙ ÏÚ Ì‚ ‰¯ÎÂ‰Â ,‰˘„Á ‰È‡ ·Ï‰ ÌÂ˙ ÔÈÈÚ· ˜ÂÁ‰ Ú·Â˜˘ ‰È˙‰‰ 
ÏÚÂÙ ÂÈ‡ Ú·Â˙‰" Z ˙È·ÈË‚ ‰¯Âˆ· ·Ï‰ ÌÂ˙ ˙˘È¯„ Ï˘ ÁÂÒÈ‰ .170˜ÂÁÏ ‰Ó„˜˘
˙„ÓÏÓ Z "·Ï ÌÂ˙· ÏÚÂÙ Ú·Â˙‰" Z ˙È·ÈËÈÊÂÙ ‰¯Âˆ· ‡ÏÂ Z "·Ï ÌÂ˙ ¯ÒÂÁ· 
ËÙ˘Ó‰ ˙È· ÈÙ· ‡È·‰Ï ÍÈ¯ˆ Ú·Â˙‰ „ˆÓ ·Ï ÌÂ˙ Ï˘ Â¯„ÚÈ‰Ï ÔÚÂË˘ ÈÓ˘ ÍÎ ÏÚ 

‡˘Â ÔÈÈÚ‰ È·‚Ï Ú„ÈÓ ÂÏ·È˜ Ì‰ ,‰ËÏÁ‰· È˘ÓÓ È˘È‡ ÔÈÈÚ Ì‰Ï ‰È‰ ‡Ï ,‰˙Â‡ ‰¯ËÓÏ ·Ï
‡È‰ ‰ËÏÁ‰‰˘ ÈÏÂÈˆ¯ ÔÙÂ‡· ÂÈÓ‡‰ Ì‰Â ÌÈ‡˙ÓÎ ¯È·Ò ÔÙÂ‡· ÂÈÓ‡‰ Ì‰˘ ‰„ÈÓ· ‰ËÏÁ‰‰
Ï˘ ÌÈÒ¯ËÈ‡‰ ˙·ÂËÏ ‡È‰ ‰ËÏÁ‰‰˘ ÌÈ¯ÂË˜¯È„ Ï˘ ‰ÂÓ‡‰ .‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ˙·ÂËÏ 
Corporations Z ‰˙Â‡ Ï·˜Ó ‰È‰ ‡Ï Ì·ˆÓ· Â‰˘ÏÎ ¯È·Ò Ì„‡ ÔÎ Ì‡ ‡Ï‡ ̇ ÈÏÂÈˆ¯ ‡È‰ ‰¯·Á‰
„ˆ ÂÈ‡˘ Ì„‡ Z ˙È¯Â·Èˆ ‰¯·Á· :ÔÓ˜Ï„Î ‰Ê ÔÈÈÚÏ ¯„‚ÂÓ È˘ÈÏ˘ „ˆ .Act 2001 s. 237(3)
‰˙ÈÈ‰ ‰¯·Á‰ ÂÏÈ‡ ‰¯·ÁÏ ¯Â˘˜ „ˆÎ ·˘Á ‰È‰ ‡Ï Ì„‡‰ Z ˙ÈË¯Ù ‰¯·Á· ;‰¯·ÁÏ ¯Â˘˜
228 ÛÈÚÒ· ¯„‚ÂÓ “related parties” ÁÂÓ‰ .Corporations Act 2001 s. 237(4) Z ˙È¯Â·Èˆ 
„È‚‡˙· ÌÈ¯ÂË˜¯È„ ,‰¯·Á· ÌÈ¯ÂË˜¯È„ ,˙È¯Â·Èˆ‰ ‰¯·Á· ËÏÂ˘‰ ÈËÙ˘Ó ÛÂ‚ ÏÏÂÎ ‡Â‰Â ˜ÂÁÏ
,Ï"‰ Ï˘ ‚ÂÊ È· ,‰¯·Á· ‰ËÈÏ˘ ÏÚ· ‡Â‰˘ „È‚‡˙ ÂÈ‡˘ ÛÂ‚· ‰ËÈÏ˘ ÈÏÚ· ,‰¯·Á· ËÏÂ˘‰
ÌÚ ÌÂ‡È˙· ÏÚÂÙ˘ ÈËÙ˘Ó ÛÂ‚ ,¯Â˘˜ „ˆ È„È ÏÚ ËÏ˘‰ ÈËÙ˘Ó ÛÂ‚ ,Ï"‰ Ï˘ ÌÈ„ÏÈÂ ÌÈ¯Â‰
ÛÂ‚Ï Ô˙È˙ ˙È¯Â·Èˆ‰ ‰¯·Á‰ Ì‡ ˙ÈÒÈÙ ‰‡‰ ˙·ÂË Ï·˜È ¯Â˘˜‰ „ˆ‰˘ ‰·‰ ÍÂ˙Ó ¯Â˘˜ „ˆ
ÈÏÚ· È„È ÏÚ ˙Â‚‰˙‰ ¯Â¯˘È‡ ÈÎ ÈÏ¯ËÒÂ‡‰ ˜ÂÁ‰ Ú·Â˜ „ÂÚ .˙ÈÒÈÙ ‰‡‰ ˙·ÂË ÈËÙ˘Ó‰ 
ÔÂ·˘Á· ˙Á˜Ï ÏÂÎÈ ËÙ˘Ó‰ ˙È·Â ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰ ˙‡ ÚÂÓ ÂÈ‡ (“ratification”) ˙ÂÈÓ‰
ËÙ˘Ó‰ ˙È· ˙ÂÎÓÒ· ‰¯ÈÎÓ‰ ,˙Á‡‰ :ÛÈÚÒ‰ ˘Â¯ÈÙÏ ˙ÂÈÂ¯˘Ù‡ È˙˘ ˘È .Â˙ËÏÁ‰· ¯Â¯˘È‡‰ ˙‡
ÏÂ‰È ˙‡ ¯˘‡Ï Ì‡ Â˙ËÏÁ‰· ,ÚÈ¯ÎÓ ‡Ï˘ Ì‚‰ ,ÈÓÈËÈ‚Ï ÏÂ˜È˘Î ¯Â¯˘È‡‰ ˙‡ ÔÂ·˘Á· ˙Á˜Ï 
˙‡ ÔÂ·˘Á· ˙Á˜Ï ËÙ˘Ó‰ ˙È· Ï˘ Â˙ÂÎÓÒ· ‰¯Î‰ ‡È‰ ‰È˘‰ ˙Â¯˘Ù‡‰ .˙¯Ê‚‰ ‰ÚÈ·˙‰ 
P. ‰Ê ÔÈÈÚÏ Â‡¯ .Corporations Act 2001 s. 239 Z ÔÈ„‰ ˜ÒÙÂ ÌÈÂÂˆ‰ Ô˙Ó È·‚Ï ¯Â¯˘È‡‰ 
Prince “Australia’s Statutory Derivative Action: Using the New Zealand Experience” 18
¯Â¯˘È‡Ï Â˙ÂÒÁÈÈ˙‰· ÈÎ ÈÏ¯ËÒÂ‡‰ ˜ÂÁ‰ Ú·Â˜ „ÂÚ .Com. & Sec. L. J. (2000) 493, 499y501 
ÈÏÚ· ÂÈ‰ ‰„ÈÓ ÂÊÈ‡· :ÌÈ‡·‰ ÌÈËÓÏ‡‰ ˙‡ ÔÂ·˘Á· ËÙ˘Ó‰ ˙È· Á˜ÈÈ ˙ÂÈÓ‰ ÈÏÚ· È„È ÏÚ
Ô˙Ó· ‰˙Â‡ ‰¯ËÓÏ ÂÏÚÙ ˙ÂÈÓ‰ ÈÏÚ· Ì‡‰Â ¯Â¯˘È‡‰ Ô˙Ó· ˙Â‚‰˙‰‰ È·‚Ï ÌÈÚ„ÂÈÓ ˙ÂÈÓ‰
‰ÙÈÒ‡‰ È„È ÏÚ ¯Â¯˘È‡ ÈÎ Ú·Â˜ È„˜‰ ˜ÂÁ‰ Ì‚ .Corporations Act 2001 s. 239(2) Z ¯Â¯˘È‡‰ 
Â˙ËÏÁ‰· ÔÂ·˘Á· ˙‡Ê ˙Á˜Ï È‡˘¯ ËÙ˘Ó‰ ˙È· ÌÏÂ‡ ,˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰ ÚÂÓ ÂÈ‡ ˙ÈÏÏÎ‰ 

.Canada Business Corporations Act s. 242(1) Z ˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯Â˘È‡ ¯·„· 
ÈÏ¯ËÒÂ‡‰ ˜ÂÁ· ;Canada Business Corporations Act s. 239(2)(b)&(c) È„˜‰ ˜ÂÁ· Â‡¯ 168 
Companies Act 1973 s. È˜È¯Ù‡ ÌÂ¯„‰ ˜ÂÁ· ;Corporations Act 2001 s. 237(2)(b)&(c) 

.266(3)(c)
,3857 (3)2004 ÁÓ-˜˙ ,'Á‡Â Ó"Ú· ˙ÂÚ˜˘‰ ÔÂÒÈ¯‡ ' 'Á‡Â ˙È¯Ë˘ 1931/00 (‡"˙) ‡"˙ 169 
,'Á‡Â Ó"Ú· ÒÈ˜ÏËÈ¯ ' 'Á‡Â È˜ÒÂ˜ÙÈÏ 9566/03 ‡"˘· ,1307/03 (‡"˙) ‡"˙ ;6 ‰˜ÒÙ· 

.(ÒÈ˜ÏËÈ¯ ÔÈÈÚ :ÔÏ‰Ï) 5163 (1)2005 ÁÓ-˜˙
Â‡¯ .˙ÈÏ‚‡‰ ‰˜ÈÒÙ· Ì‚ ‰Ú·˜ ·Ï‰ ÌÂ˙ ˙˘È¯„ .101 ‰¯Ú‰ ÏÈÚÏ ,·È·Ï ÔÈÈÚ· ,Ï˘ÓÏ ,Â‡¯ 170 

.Portfolios of Distinction Ltd. v. Laird [2004] 2 BCLC 741, para. 55 Ï˘ÓÏ 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

ÁÈÎÂ‰Ï Ú·Â˙‰ ÏÚ ‰È‰È Ê‡Â ,Ú·Â˙‰ Ï˘ Â·Ï ÌÂ˙· ˙ÂÓ‚ÂÙ‰ ,‰¯Â‡ÎÏ ˙ÂÁÙÏ ,˙ÂÈ‡¯
ÚÈ·ˆ‰Ï ÈÂ˘Ú ‰˘˜·‰ ˙˘‚‰· ÈÂ‰È˘ .·Ï ÌÂ˙ ¯ÒÂÁ· ÏÚÂÙ ‡Â‰ ÔÈ‡ ÈÎ ËÙ˘Ó‰ ˙È·Ï 
˙˘ÈÎ¯ ÈÎ ˜ÒÙ ,ÔÎ ÂÓÎ .171ÂÓÂÈ˜Ï ¯·Ò‰ Ú·Â˙Ï ˘È ÔÎ Ì‡ ‡Ï‡ ,·Ï ÌÂ˙ ¯„ÚÈ‰ ÏÚ 
˙Â˜ÊÁ‰‰ ˙Ï„‚‰ ,ÍÎÏ ‰ÓÂ„·Â ,172·Ï ÌÂ˙ ¯ÒÂÁ È„Î ‰ÏÂÚ ‰ÚÈ·˙ ˙˘‚‰ Ì˘Ï ˙ÂÈÓ
„ˆÓ ·Ï ÌÂ˙ ¯„ÚÈ‰ ÏÚ ‡È‰ Û‡ ‰ÚÈ·ˆÓ ‰„È ÏÚ ÂÁ„ Ú·Â˙‰ ˙ÂÚË˘ ¯Á‡Ï ‰¯·Á· 
È˘È‡ Ò¯ËÈ‡ ÍÂ˙Ó ÏÚÂÙ Ú·Â˙‰ ¯˘‡Î ‡Â‰ ·Ï ÌÂ˙ ̄ „ÚÈ‰ Ï˘ ËÏÂ· ‰¯˜Ó .173Ú·Â˙‰ 

.174‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ÌÚ „Á‡ ‰˜· ‰ÏÂÚ ÂÈ‡˘ 
ÈÙ ÏÚ ˜¯ ˙„„Ó ‰¯·Á‰ ˙·ÂË Ì‡‰ ?‰Ê ¯˘˜‰· ‰¯·Á‰ ˙·ÂË ˙˜„· „ˆÈÎ 
˙ÏÚÂ˙‰ ‡Ï ‡Ó˘ Â‡ ,‰ÚÈ·˙‰ ˙˘‚‰ ·˜Ú ˜ÈÙ‰Ï ‰ÈÂ˘Ú ‡È‰˘ ˙ÈÙÒÎ‰ ˙ÏÚÂ˙‰ 
?˙ÈÙÒÎ ˙ÏÚÂ˙Ï ÛÈÏÁ˙ ˘Ó˘Ï ÏÂÎÈ ‰Ú˙¯‰‰ „ÚÈ Ï˘ ÂÓÂÈ˜Â ,˙Ú¯ÎÓ‰ ‡È‰ ˙ÈÙÒÎ‰
˙˙Ï ˘È˘ ÈÂ‡¯‰ Ï˜˘Ó‰ ¯·„· ‡Â·Ó· È˙‚ˆ‰˘ ‰Ï‡˘‰ ‰ÏÂÚÙÏ ÒÎÈ˙ Ô·ÂÓÎ Ô‡Î 

.ÈÂˆÈÙÂ ‰Ú˙¯‰ Ï˘ ÌÈ„ÚÈ‰ È˘Ó „Á‡ ÏÎÏ 
‰¯Î‰Â ˙È˙Ú˙¯‰‰ ‰¯ËÓ‰ ÏÚ ˘‚„ ˙ÓÈ˘Ï ‰¯Ê ‰˜ÈÒÙ· ÔÈÎÂÓÈÒ ˘È ,È˙ÈÈˆ˘ ÈÙÎ 
.175ÌÈÈ˜˙Ó ÂÈ‡ ÈÂˆÈÙ Ï˘ „ÚÈ‰ ¯˘‡Î Ì‚ ,ÌÈÂÓ‡‰ ˙·ÂÁ ˙¯Ù‰ ÔÈ‚· ‰ÚÈ·˙‰ ˙ÂÎÊ· 
˙Â¯˘Ù‡‰ ˙‡ ÏÏÂ˘ ÂÈ‡ ˜ÂÁ‰ ÈÙ ÏÚ ËÙ˘Ó‰ ˙È·Ï ‰˜ÂÓ˘ ·Á¯‰ ˙Ú„‰ ÏÂ˜È˘ 
¯˘‡Ï È‡˘¯ ËÙ˘Ó‰ ˙È· ,˙Â¯Á‡ ÌÈÏÈÓ· .˙ÈÙÒÎ‰ ˙ÏÚÂ˙‰ ÏÚ ˘‚„‰ ˙‡ ÌÈ˘Ï ‡Ï˘
ÈÏÚ·Â ‰¯˘Ó‰ È‡˘Â Ï˘ ‰ÈÂ‡¯ ‡Ï ˙Â‚‰˙‰ ÏÚ ÔÂÏ˙Ó Ú·Â˙‰ ¯˘‡Î ˙¯Ê‚ ‰ÚÈ·˙ 

,'Á‡Â ˙Ï·‚ÂÓ ˙ÂÙ˙Â˘ ,ËÙ È˘ÂÙÈÁ ¯·‡ ' È¯‡ Ô· 8794/03 ‡"˘· ,1522/03 (‡"˙) ‡"˙ 171 
.169 ‰¯Ú‰ ÏÈÚÏ ,ÒÈ˜ÏËÈ¯ ÔÈÈÚ ;(È¯‡ Ô· ÔÈÈÚ :ÔÏ‰Ï) 35 ‰˜ÒÙ· ,2973 (2)2004 ÁÓ-˜˙ 

.103y100 ˙Â¯Ú‰Ï ÍÂÓÒ· ËÒ˜Ë ÏÈÚÏ Ì‚ Â‡¯ .101 ‰¯Ú‰ ÏÈÚÏ ,·È·Ï ÔÈÈÚ· Â‡¯ 172 
.171 ‰¯Ú‰ ÏÈÚÏ ,È¯‡ Ô· ÔÈÈÚ· Â‡¯ 173 

¯Â˘È‡Ï ‰˘˜· ˙ÈÈÁ„Ï .‰¯·Á‰ ˙·ÂËÏ ‰È‡˘ ÌÚË‰Ó Ì‚ ÏÒÙÈ‰Ï ‰ÚÈ·˙‰ ‰ÈÂ˘Ú ‰ÊÎ ‰¯˜Ó· 174 
‡"˙· .12167 (3)2003 ÁÓ-˜˙ ,˜‰¯ ' „ÏÙ 526/02 (‡"˙) Ù"‰ Â‡¯ ‰Ê ÌÚËÓ ˙¯Ê‚ ‰ÚÈ·˙ 
ÌÂÈÓ ‰ËÏÁ‰) Ó"Ú· ‰ÎÂ˙ ˙ÂÈ‚ÂÏÂÎË ËÈÂÙ ˜'ˆ ' ¯‚Â· 23489/04 ‡"˘· ,2527/04 (‡"˙)
‰„ÚÂ˘ ,˙ÂÈÓ ÏÚ· Ï˘ ˙¯Ê‚ ‰ÚÈ·˙ ¯Â˘È‡Ï ‰˘˜· ÈÎ ¯È‡Ó-˙¯˜ ˙ËÙÂ˘‰ ‰Ú·˜ (20.4.06
Ï˘ ‰ËÈÏ˘‰ ÈÏÚ· ˙ËÈÏ˘· ˙‡ˆÓ˘ ˙¯Á‡ ‰¯·ÁÓ ‰Ï ÚÈ‚Ó‰ ·ÂÁ ÚÂ·˙Ï ‰¯·Á‰ ÏÚ ÛÂÎ‡Ï
,‰ÚÈ·˙· ‰¯·Á‰ ‰ÎÊ˙ Ì‡ ,‰ÓÓ ‰‡ˆÂ˙Î˘ ÍÎ ·˜Ú ·Ï ÌÂ˙ ¯„ÚÈ‰· ‰ÚÂ‚ ‰È‡ ,‰¯·Á‰
‰¯·Á‰ Ï˘ ‰ÈÈÂÂ˘ ˙‡ Ú·˜Ï È„Î ÍÎ· ‰È‰È"Â ‰Ï ÚÈ‚Ó‰ ·ÂÁ‰ ˙‡ Ï·˜Ï ‰¯·Á‰ ‰ÈÂ˘Ú 
˙ËÙÂ˘‰ .5 ‰˜ÒÙ· ,Ì˘ Z "˘˜·Ó‰ È„È ÏÚ ˙ÂÈÓ‰ ˙¯ÈÎÓ ˙‡ ˙ÂÓÈÂÒÓ ˙Â·ÈÒ· ¯˘Ù‡ÏÂ
ÈÂÂ˘ ÈÎ ÍÎÏ ÌÂ¯‚È ‰Ï˘ ‰ËÈÏ˘‰ ˙ÏÚ· È„È ÏÚ ‰¯·ÁÏ ·ÂÁ ÌÂÏ˘˙ ÈÎ ‰„·ÂÚ‰" ÈÎ ‰Ú·˜
,‰¯È·Ò ˙È¯ÁÒÓ ‰‡ˆÂ˙ ‡Ï‡ ‰È‡ ,ÈÏ‡È¯ ‰È‰È ËÂÚÈÓ‰ ˙ÂÈÓ ÈÏÚ· È„È· ˙Â˜ÊÁÂÓ‰ ˙ÂÈÓ‰
ÛËÂ˘Â ÏÈ‚¯ ÔÙÂ‡· ÌÈÏ‰˙Ó ÂÈ‰ ‰¯·Á‰ Ï˘ ‰ÈÈÈÚ Â·˘ ‰¯˜Ó ÏÎ· ˙˘Á¯˙Ó ‰˙È‰ ¯˘‡
‰¯˜Ó· ˘˜·Ó‰ Ï˘ Â˙·ÂË ˙‚˘‰ .Ì˘ ,Ì˘ Z "Ì¯„ÒÎ ÌÈÓÏÂ˘Ó ÂÈ‰ ‰ÈÙÏÎ ‰·È˘Ó‰ ˙Â·ÂÁÂ
.Â·Ï ÌÂ˙ ˙‡ ˙ÏÏÂ˘ ‰È‡Â ‰¯·Á‰ ˙·ÂË ˙‚˘‰ Ï˘ ‰‡ˆÂ˙Ï ˙ÈÂÂÏ ‰‡ˆÂ˙ ‡ÂÙ‡ ‡È‰ ‰ÊÎ 
Explanatory Memorandum to the Corporate ˙ÈÏ¯ËÒÂ‡‰ ˜ÂÁ‰ ˙Úˆ‰Ï ¯·Ò‰‰ È¯·„ Ì‚ Â‡¯ 
Tomasic, Jackson & Ï˘ Ì¯ÙÒ· ‡·ÂÓ˘ ÈÙÎ ,Law Economic Reform Bill 1998 §6.36
˜¯Ù· ÔÏ‰Ï Â‡¯ ‰ÚÈ·˙‰ ˙˘‚‰· ÚÈÓ‰ ˙ÚÙ˘‰Ï .Woellner, supra note 91, para. [6.37] 

.·.‰ 
.48-Â 46 ˙Â¯Ú‰ ÏÈÚÏ Â‡¯ 175 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

‰ÚÈ·˙‰ ˙˘‚‰Ó ‰¯·ÁÏ ÁÓˆ˙˘ ˙ÏÚÂ˙‰ ˙ÈÙÒÎ ‰ÈÁ·Ó ¯˘‡Î Ì‚ ,‰¯·Á· ‰ËÈÏ˘‰
È‡˙‰ ˙‡ ˘¯ÙÈ˘ ¯ˆ ˘Â¯ÈÙ .‰ÚÈ·˙‰ ˙˘‚‰· ˙ÂÎÂ¯Î‰ ˙ÂÈÂÏÚ‰ ¯Â‡Ï ‰ÏÂ„‚ ‰È‡ 
‰ÊÎ ‰¯˜Ó· ¯˘Ù‡È ‡Ï „·Ï· ˙ÈÙÒÎ ˙ÏÚÂ˙Ï ÒÁÈÈ˙ÓÎ ‰¯·Á‰ ˙·ÂË Ï˘ ¯ÂÓ‡‰ 
Ì‚ ‰ÚÈ·˙ ˙˘‚‰ ¯˘Ù‡È ÈÂËÈ·‰ Ï˘ ·Á¯ ˘Â¯ÈÙ ,˙‡Ê ˙ÓÂÚÏ .‰ÚÈ·˙‰ ˙˘‚‰ ˙‡

.˙ÈÙÒÎ ˙ÏÚÂ˙ Ï˘ ‰¯„ÚÈ‰· 
ÈÏÏÎ „ÚÈ ÔÂ·˘Á· ˙Á˜Ï ËÙ˘Ó‰ ˙È·Ï ¯˘Ù‡Ó ‰¯·Á‰ ˙·ÂË Ï˘ ÔÁ·Ó‰ Ì‡‰ 
?˙ÈÙÈˆÙÒ‰ ‰¯·Á‰ Ï˘ ˙ÏÚÂ˙Ï Ì‡˙‰· ÔÁ·Ó‰ ˙‡ ÚÂ·˜Ï ˘È ‡Ó˘ Â‡ ,‰Ú˙¯‰ Ï˘
Ï˘ ÈÏÏÎ ÏÂ˜È˘· ·˘Á˙‰Ï ‰ÚÈÓ ÏÎ ‰˙ÈÈ‰ ‡Ï ˜„ˆ Ï˘ ÔÁ·Ó ‰È‰ ÔÁ·Ó‰˘ ÔÓÊ ÏÎ 
ÔÁ·Ó· ÛÏÁÂ‰ ˜„ˆ‰ ÔÁ·Ó ¯˘‡Î ,ÌÂÈ‰ È¯˘Ù‡ ‰ÊÎ ÏÂ˜È˘ Ì‡ ‡È‰ ‰Ï‡˘ .‰Ú˙¯‰ 

.176‰¯·Á‰ ˙·ÂË Ï˘ 
Ì‡‰ .‰¯·Á‰ Ï˘ ‰ÈÙÂ‡· Ì‚ ÂÊ ‰È‚ÂÒ· ·˘Á˙‰Ï È‡˘¯ ËÙ˘Ó‰ ˙È·˘ Ô·ÂÓ 
¯˘‡Î ‰ÚÈ·˙‰ ˙˘‚‰· Ï˜‰Ï ÌÂ˜Ó ˘È ,Ï˘ÓÏ ,ÍÎ .˙ÈË¯Ù Â‡ ˙È¯Â·Èˆ ‰¯·Á· ¯·Â„Ó 

.˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˘˜·Ó ˙È¯Â·Èˆ ‰¯·Á· È„ÒÂÓ ÚÈ˜˘Ó
˙‡ ÔÂ·˘Á· ˙Á˜Ï ÂÏ ¯˘Ù‡Ó ËÙ˘Ó‰ ˙È·Ï ˜ÂÁ· ‰˜Â‰˘ ·Á¯‰ ˙Ú„‰ ÏÂ˜È˘ 
Ï˘ ‰Ï‡˘· „˜Ó˙‰Ï ‡ÏÂ ,‰Ú˙¯‰ Ï˘ ÈÏÏÎ‰ ÏÂ˜È˘‰ ˙Â·¯Ï ,ÌÈÏÂ˜È˘‰ ÏÂÏÎÓ 
ÚÈÙÂÓ ÔÂ¯Á‡‰ ÏÂ˜È˘‰ .‰ÚÈ·˙· ˙ÂÎÂ¯Î‰ ˙ÂÈÂÏÚ‰ ˙ÓÂÚÏ ‰¯·ÁÏ ˙ÈÙÒÎ‰ ˙ÏÚÂ˙‰ 
ÂÈ‰ ˜ÂÁ‰ .È„ÏÈÊ ÂÈ‰ ˙Â¯·Á‰ ˜ÂÁ· Â· ·˘Á˙‰Ï ˘È˘ ÏÂ˜È˘Î ˙˘¯ÂÙÓ ‰¯Âˆ· 
¯Â˘È‡ ̇ ˙Ï Ì‡ Â˙ËÏÁ‰· ÔÂ·˘Á· ̇ Á˜Ï ËÙ˘Ó‰ ̇ È· ÏÚ˘ ÌÈÏÂ˜È˘‰ ̇ ‡ Ú·Â˜ È„ÏÈÊ 
ÈÂÙˆ˘ „ÚÒÏ ÒÁÈ· ÌÈÎÈÏ‰‰ Ï˘ ̇ ÂÈÂÏÚ‰ Ï˘ ÏÂ˜È˘‰ Ì˙¯‚ÒÓ·Â ˙¯Ê‚ ‰ÚÈ·˙ ÏÂ‰ÈÏ
ÏÂ˜È˘ ̇ ‡ ÏÈ·‚‰Ï È„Î Â· ÌÈË¯ÂÙÓ‰ ÌÈÏÂ˜È˘· ÔÈ‡˘ ̃ ÂÁ‰ ̇ ¯ÈÓ‡ ̇ Â¯ÓÏ .177Ï·˜˙‰Ï 
ÂÈ‰ ̃ ÂÁ‰ Ï‚Â„ ‰·˘ ̇ ÂÈÈ„Ó‰ ̄ ·„· ‰ÈÈÁ‰ Ì‰· ̆ È˘ È¯‰ ,178ËÙ˘Ó‰ ̇ È· Ï˘ ̇ Ú„‰ 
,ÈÏÎÏÎ‰ Ë·È‰· ˙ÈÙÈˆÙÒ‰ ‰¯·Á‰ ˙·ÂË ˙‡ Ì„˜Ï ˙¯Ê‚‰ ‰ÚÈ·˙‰ ÏÚ ‰ÈÙÏÂ ,È„ÏÈÊ
‰ÏÚÈ ‰ÚÈ·˙‰ ̇ ˘‚‰Ó ‰‡ˆÂ˙Î ÈÂÙˆ‰ ÈÂˆÈÙ‰ ̄ ˘‡Î ̃ ¯ ‰ÚÈ·˙ ̇ ˘‚‰Ï ÌÂ˜Ó ̆ È ÂÈÈ‰„ 
È„È· ¯‡˘Â‰ ,ÈÏ‡¯˘È‰ ˜ÂÁ· ÂÊÎ ‰ÈÁ‰ Ï˘ ‰¯„ÚÈ‰· .‰ÏÂ‰È· ˙ÂÎÂ¯Î‰ ˙ÂÈÂÏÚ‰ ÏÚ 
ÏÂ˜È˘‰Ó ÌÈ‚¯ÂÁ‰ ÌÈÏÂ˜È˘ Ì‚ ÔÂ·˘Á· ˙Á˜Ï ·Á¯ ˙Ú„ ÏÂ˜È˘ Ï‡¯˘È· ËÙ˘Ó‰ ˙È·
Ï‡¯˘È· ËÙ˘Ó‰ ˙È· ÈÎ ‰ÚÈÓ ÔÈ‡Â ,˙ÈÙÈˆÙÒ‰ ‰¯·ÁÏ ˙ÈÙÒÎ‰ ˙ÏÚÂ˙‰ Ï˘ ÈÏÎÏÎ‰ 
˜¯ ‡Ï ¯È˘ÎÓ ˘Ó˘˙ ˙¯Ê‚‰ ‰ÚÈ·˙‰˘ ÔÙÂ‡· ¯˙ÂÈ ÌÈ·Á¯ ÌÈÏÂ˜È˘ ÔÂ·˘Á· Á˜ÈÈ 

.179¯˙ÂÈ ·ÂË È„È‚‡˙ ̄ Ë˘Ó ̇ ‚˘‰Ï Ì‚ ‡Ï‡ ‰Ï Ì¯‚˘ ̃ Ê ÔÈ‚· ‰¯·Á‰ ÈÂˆÈÙÏ 

‰¯·ÁÏ ÁÂÂ¯ ¯„ÚÈ‰· Ì‚ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˜Â„Èˆ· ‰¯ÈÎ‰ ˙È¯·‰ ˙Âˆ¯‡· ‰˜ÈÒÙ‰ ,¯ÂÓ‡Î 176 
.4.‡ ˜¯Ù· ÏÈÚÏ Â‡¯ ˙ÈÙÈˆÙÒ‰ 

Ï˘ ˙Â¯·˙Ò‰‰ Ï˘ ÏÂ˜È˘‰ ˙‡ ÛÈÚÒ‰ ‰ÂÓ ÍÎÏ ÛÒÂ· .Companies Act 1993 s, 165(2)(b) 177 
(c) ˜"Ò Z „ÚÒ Ï·˜Ï È„Î ‰¯·Á‰ È„È ÏÚ ÂË˜˘ ÌÈ„Úˆ Z (a) ˜"Ò Z ÌÈÎÈÏ‰‰ ˙ÁÏˆ‰ 

.(d) ˜"Ò Z ÌÈÎÈÏ‰‰ ÏÂ‰È· ‰¯Â˘˜‰ ‰¯·Á‰ Â‡ ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰Â Z
.165(2) ÛÈÚÒ Ï˘ ‡˘È¯‰ 178 

¯Â‡Ï ÈÎ ‰ÈÏ¯ËÒÂ‡· ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÎÓÒ‰ ˙˜È˜ÁÏ ÍÂÓÒ Prince Ï˘ Â˙Î¯Ú‰ Â‡¯ 179 
“At most it ÂÈ¯·„Ï .‰ÚÈ·˙‰ ˙ÂÎÊ· ˘ÂÓÈ˘· ÌÈÈ˘˜ ˙ÂÙˆÏ ÌÂ˜Ó ˘È „ÏÈÊ ÂÈ· ÔÂÈÒÈ‰ 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

ÌÈ‚È¯Á‰ „Á‡Ï ÂÓˆÚ ˙‡ ÒÈÎ‰Ï ˙ÂÈÓ ÏÚ· ÁÈÏˆÓ ¯˘‡Î Ì‚ ÈÎ ˜ÒÙ ‰ÈÏ‚‡·
ÌÈ‡˘ ˙ÂÈÓ ÈÏÚ· Ï˘ ·Â¯ ¯˘‡Î ÚÂ·˙Ï ÂÏ ¯˘Ù‡Ï ‡Ï È‡˘¯ ËÙ˘Ó‰ ˙È· ,ÏÏÎÏ 
Model-‰ Ì‚ .180‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ˘È‚‰Ï ÈÂ‡¯ ‰Ê ÔÈ‡ ÈÎ ÌÈ¯Â·Ò ÔÈÈÚ· ÌÈÚ‚Â 
‰ÚÈ·˙‰ ÏÂ‰È ˙‡ ÏÂÏ˘Ï Ô˙È ÈÎ Ú·Â˜ È˜È¯Ó‡‰ Business Corporation Act 
ÌÈ¯ÂË˜¯È„ ˙„ÚÂ Ï˘ Â‡ ÈÂÏ˙ È˙Ï· ÔÂÈ¯ÂË˜¯È„ Ï˘ ·Ï ÌÂ˙· ‰ËÏÁ‰ È„È ÏÚ ˙¯Ê‚‰ 
ÌÂˆ¯· ·˘Á˙‰Ï ËÙ˘Ó‰ ̇ È·Ï ̄ ˘Ù‡Ó ̇ Â¯·Á‰ ̃ ÂÁ· Ú·˜˘ ÔÁ·Ó‰ .181‰ÈÂÏ˙ È˙Ï· 
˙‡ Ï·˜Ï ·ÈÈÁ ÂÈ‡ ËÙ˘Ó‰ ˙È· ÌÏÂ‡ ,ÔÈÈÚ· ‰ÚÈ‚ Ì‰Ï ÔÈ‡˘ ·Â¯‰ ˙ÂÈÓ ÈÏÚ· Ï˘

.Ì˙„ÓÚ 

‰ÚÈ·˙‰ ˙˘‚‰Ï ÌÈÓ„˜ÂÓ ÌÈ‡˙ .„ 

:˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ÌÈ‡·‰ ÌÈÓ„˜ÂÓ‰ ÌÈ‡˙‰ ˙‡ Ú·Â˜ ˙Â¯·Á‰ ˜ÂÁ 
;‰Ú·Â˙ ˙˘‚‰Ï ‰˘È¯„· ‰¯·ÁÏ ‰ÈÙ .1 

.ËÙ˘Ó‰ ˙È· ¯Â˘È‡ .2 

‰¯·ÁÏ ‰ÈÈÙ .1 

˙‡ ‰ˆÓ˙ ÈÎ ‰ÓÓ ˘Â¯„ÏÂ ·˙Î· ‰¯·ÁÏ ˙ÂÙÏ ·ÈÈÁ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ÔÈÂÚÓ‰ 
ÔÂÈ¯ÂË˜¯È„‰ ̆ ‡¯ ·˘ÂÈÏ ̇ Â˘ÚÈ‰Ï ‰ÎÈ¯ˆ ‰ÈÈÙ‰ .182‰ÚÈ·˙ ˙˘‚‰ Ï˘ Í¯„· ‰È˙ÂÈÂÎÊ 
ÌÈ˜ÂÓÈ‰ ˙‡Â ‰ÚÈ·˙‰ ˙ÏÈÚ ˙‡ ˙Â¯ˆÂÈ‰ ˙Â„·ÂÚ‰ ˙‡ ‰· Ë¯ÙÏ ˘ÈÂ ,‰¯·Á‰ Ï˘ 

.183‰˙˘‚‰Ï 
Ï˘ ÌÈÎÓÒÂÓ‰ ÌÈ‚¯Â‡‰˘ ÍÎ· ,¯ÂÓ‡Î ,‰ˆÂÚ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ‰˜„ˆ‰‰ 
˘È‚‰Ï ˘˜·Ó‰ ˙ÂÈÓ‰ ÏÚ· ˙‡ ˙·ÈÈÁÓ‰ ‰ÎÏ‰‰ Ô‡ÎÓ .‰ÚÈ·˙ ̇ ˘‚‰Ó ÌÈÚÓ ‰¯·Á‰ 
.184‰Ó˘· ‰ÚÈ·˙‰ ˙‡ ˘È‚È ‰Ê˘ È„Î ,‰¯·Á‰ ÔÂÈ¯ÂË˜¯È„Ï ‰ÏÈÁ˙ ˙ÂÙÏ ˙¯Ê‚ ‰ÚÈ·˙ 

will perform a ‘compensatory’ function rather than contributing to better corporate 
governance, enabling shareholders to take action in the company’s name only where 
the immediate monetary return from successful litigation outweighs the likely cost of 
Ï˘ ÔÂ·˘Á· ‰ÁÈ˜Ï ˙¯˘Ù‡Ó‰ ,ÂÊ ‰˘È‚ .proceeding” — Prince, supra note 167, at p. 493
˙˘È‚ ̇ ‡ ˙Ó‡Â˙ ,˙ÈÙÈˆÙÒ‰ ‰¯·Á‰ Ï˘ ÌÈÈÏÎÏÎ‰ ÌÈÒ¯ËÈ‡‰ Ï˘ ‰Ï‡Ï ̄ ·ÚÓ ,ÌÈ·Á¯ ÌÈÏÂ˜È˘
,23 ‰¯Ú‰ ÏÈÚÏ ,Ô‰Î Z È¯ÙÒ· ÂÊ ‰È‚ÂÒ· ÔÂÈ„ Â‡¯ .‰¯·Á‰ ˙ÈÏÎ˙Ï Ú‚Â‰ ÏÎ· ˙Â¯·Á‰ ˜ÂÁ 

.164y155ß 
.Smith v. Croft (No. 2), supra note 149 180 

.Model Business Corporation Act §7.44(a) 181 
.˙Â¯·Á‰ ˜ÂÁÏ (·)194 ÛÈÚÒ 182 
.˙Â¯·Á‰ ˜ÂÁÏ (‚)194 ÛÈÚÒ 183 

Â‡¯ .(˙ÙÈ ÔÈÈÚ :ÔÏ‰Ï) 316 ,309 (1) Ë"Ó˘˙ Ó"Ù ,'Á‡Â ˙ÙÈ ' ÌÈÂ·ÈÂ 5127/85 (‡"˙) 'Ó‰ 184 
.Grimes v. Donald, 673 A. 2d 1207, 1215y1216 (1996) :Delaware-· Ì‚ 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

:˙Â¯ËÓ ‰ÓÎ ˙˙¯˘Ó ÔÂÈ¯ÂË˜¯È„Ï ˙Ó„˜ÂÓ ‰ÈÈÙÏ ‰˘È¯„‰
.‰ËÏÁ‰Ï ÌÈÏ˘· ÌÈ‡˘ ÌÈ¯˜Ó· ÔÂ„ÏÓ ËÙ˘Ó‰ ˙È·Ó ˙ÚÂÓ ‡È‰ .‡ 

ÌÈ„ÚÒ ÏÈÚÙ‰Ï ÌÂˆ¯· Ì‡ ËÈÏÁ‰Ï ˙ÂÓ„Ê‰ Ì‰Ï ‰˜Ó ÌÈ¯ÂË˜¯È„Ï ‰ÈÈÙ‰ .· 
È¯ÂËÈÙ ÔÂ‚Î ,‰ÚÈ·˙· Í¯Âˆ‰ ̇ ‡ ÂÏÏ˘È˘ ÌÈ¯Á‡ ÌÈ˜˙Ó ÌÈ„Úˆ ËÂ˜Ï Â‡ ÌÈ¯Á‡ 

.185‰ÚÈ·˙‰ ˙‡ ˘È‚‰Ï ÌÈ˘˜·Ó Â„‚˘ „·ÂÚ 
.‰¯·Á‰ Ì˘· ‰ÚÈ·˙‰ ˙‡ ˘È‚‰Ï ËÈÏÁ‰Ï ÔÂÈ¯ÂË˜¯È„‰ È‡˘¯ ,‰ÈÈÙ‰ ˙Â·˜Ú· .‚ 
ÌÈÎÂÊ ÂÈ‰ ‡Ï ‰È„ÚÏ·˘ ÌÈÈÈÚ· ÔÂ„È ÔÂÈ¯ÂË˜¯È„‰˘ ÍÎÏ ÌÂ¯‚Ï ‰ÈÂ˘Ú ‰ÈÈÙ‰ .„ 

.186·"ÂÈÎÂ ¯Î˘· ÌÈÈÂÈ˘ ,ÌÈ˘„Á ÌÈÈ‡Â·˘Á ‰¯˜· ÈÚˆÓ‡ ÔÂ‚Î ·Ï ˙ÓÂ˘˙Ï 
;·˙Î‰ ˙˘È¯„· ,˙È˘‡¯ :‰˘ÂÏ˘· ‰Ê ¯˘˜‰· ÂÏ Ì„˜˘ ÔÈ„‰ ˙‡ ‰˘Ó ˜ÂÁ‰ 
Â˙Â‰Ê ˙ÚÈ·˜· ,˙È˘ÈÏ˘ ;ÌÈ¯˜Ó‰ ÏÎ· ˙ÓÈÈ˜˘ ‰ÈÈÙ Ï˘ ˙ÈË‚Â˜ ‰˘È¯„· ,˙È˘

.˙ÂÙÏ ˘È ÂÈÏ‡˘ ÔÚÓ‰ Ï˘ 

·˙Î· ‰ÈÈÙ .‡ 
‰ÈÈÙ ˙·ÂÁ ˙ÏËÂÓ ‰˙ÈÈ‰ ,‰˜ÈÒÙ· ÂÚ·˜˘ ÈÙÎ ,˜ÂÁÏ ÂÓ„˜˘ ˙ÂÎÏ‰‰ ÈÙ ÏÚ 
˜ÂÁ‰ .‡˜ÂÂ„ ·˙Î· ˙ÂÈ‰Ï ˙·ÈÈÁ ‰˙ÈÈ‰ ‡Ï ÂÊ ‰ÈÈÙ ÌÏÂ‡ ,ÌÈÎÓÒÂÓ‰ ÌÈ‚¯Â‡Ï 
‰ÈÈÙ‰ „ÚÂÓÓ ÔÎ˘ ,‰˘Â¯„‰ ˙Â‡„ÂÂ‰ ̇ ‡ ¯ÂˆÈÏ È„Î ,187·˙Î· ‰È‰˙ ‰ÈÈÙ‰ ÈÎ ˘¯Â„
˙„·‡Ó Â·˘ „ÚÂÓ‰ ̇ ‡Â ÏÂÚÙÏ ‰¯·Á‰ ̇ È‡˘¯ Â˙¯‚ÒÓ·˘ „ÚÂÓ‰ ̇ ‡ ̇ ÂÓÏ ÌÈÏÈÁ˙Ó 

.˙¯Ê‚ ‰ÚÈ·˙ ÏÂ‰ÈÏ ËÙ˘Ó‰ ̇ È·Ï ‰˘˜· ̇ ˘‚‰Ï ̇ ÂÎÊ‰ ‰Ó˜Â ÂÊ ̇ ÂÎÊ ‰¯·Á‰ 

ÌÈ¯˜Ó‰ ÏÎ· ‰ÈÈÙ ˙˘È¯„ .· 
ÌÈ‚¯Â‡‰ „‚ ‡È‰ ˙˘˜Â·Ó‰ ‰ÚÈ·˙‰ ¯˘‡Î˘ ÍÎ· ‰¯ÈÎ‰ ˜ÂÁÏ ‰Ó„˜˘ ‰˜ÈÒÙ‰ 
·˙Î· Ë¯ÙÈ Ú·Â˙‰˘ ÍÎ· È„ ‡Ï‡ ,ÂÊÎ ‰ÈÈÙ· Í¯Âˆ ÔÈ‡ ‰ÚÈ·˙‰ ˙˘‚‰Ï ÌÈÎÓÒÂÓ‰
˙‡ Ú·Â˜ ˘„Á‰ ˜ÂÁ‰ .188ÂÊÎ ‰ÈÈÙ· ÌÚË ÔÈ‡ ÈÎ ˙Â¯È‰·Ó‰ ˙Â„·ÂÚ‰ ˙‡ ‰ÚÈ·˙‰ 

Cramer v. General Telephone & Electronics Corp., 582 F.2d 259, 275 ‰Ê ÔÈÈÚ· Â‡¯ 185 
.(1978) 

R.K. Payson “Dismissal of Derivative Actions: the Debate” 6 Del J. of Corp. L. Ì‚ Â‡¯ 186 
.522, 527 (1981) 

,Companies act 1973 s. 266(2)(a) Z È˜È¯Ù‡ ÌÂ¯„‰ ˜ÂÁ· Ì‚ ‰ÚÂ·˜ ·˙Î· ‰ÈÈÙÏ ‰˘È¯„ 187 
The American Z ‰¯·Á‰ ¯Ë˘Ó· ‰„˘ ˙È˜È¯Ó‡‰ ‰„ÚÂÂ‰ È„È ÏÚ Ì‚ ‰ˆÏÓÂ‰ ‡È‰Â 
Law Institute, Principles of Corporate Governance: Analysis and Recommendations, 

.Proposed Final Draft, supra note 22, §7.03(a) 
ÏÈÚÏ ,˙ÙÈ ÔÈÈÚ ;(Ô˙‚‡ ÔÈÈÚ :ÔÏ‰Ï) 43 (2) ÁÓ Ó"Ù ,Ó"Ú· ÌÈÏ ' Ó"Ú· Ô˙‚‡ 215/91 ‡"Ú 188 
ÌÈÙ˙Â˘Ó ÌÈÏÚÙÓÏ ˙ÈÙÂ˙È˘ ‰„Â‚‡ ÔÏÂ‚‰ ˙Â¯ÈÙ ' Ò 125/96 ‡"Ú ;317 'Ú· ,184 ‰¯Ú‰ 
.Ferrell, supra note 50, at p. 274 Â‡¯ .Delaware-· Ì‚ ˙Ï·Â˜Ó ÂÊ ‰˘È‚ .ÌÒ¯ÂÙ ‡Ï ,Ó"Ú· 
ÔÂÚËÏÂ ÔÂÈ¯ÂË˜¯È„Ï ‰˘È¯„ ˙˘‚‰Ó ÚÓÈ‰Ï ÏÂÎÈ ˙ÂÈÓ ÏÚ· ÈÎ ‰Ú·˜ Delaware-· ‰˜ÈÒÙ‰ 
Ï˘ ˙ÏÂÎÈÏ ÒÁÈ· ¯È·Ò ˜ÙÒ ˘È ¯˘‡Î ÂÊÎ ‰ÈÈÙÓ Â˙ÂÚÓÈ‰Ï ‰˜„ˆ‰‰ ˙‡ ˙Ë¯ÂÙÓ ‰¯Âˆ·
Ú·˜˘ ÈÙÎ ÂÊÎ ‰ÚËÏ ÒÈÒ·‰ .‰ÚÈ·˙‰ ˙˘‚‰ ÔÈÈÚ· ‰ÈÂÏ˙ È˙Ï· ‰ËÏÁ‰ Ï·˜Ï ÔÂÈ¯ÂË˜¯È„‰ 
“The basis for claiming excusal would normally be that: (1) a :ÔÓ˜Ï„Î ‡Â‰ ‰˜ÈÒÙ· 

116 
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˙ÈÙÂÓ ‰ÚÈ·˙‰ ¯˘‡Î Ì‚ ÂÈÏÚ ¯˙ÂÂÏ ÔÈ‡˘ ÈÁ¯Î‰Â Ì„˜ÂÓ È‡˙Î ·˙Î· ‰ÈÈÙ‰ ̇ ·ÂÁ 
.189ÌÓˆÚ ÌÈ¯ÂË˜¯È„‰ „‚Î 

ÔÂÈ¯ÂË˜¯È„Ï ‰ÈÈÙ .‰ÈÂ‡¯ ‡È‰ ÔÂÈ¯ÂË˜¯È„Ï ˙Ó„˜ÂÓ ‰ÈÈÙÏ ˙ÏÏÂÎ‰ ‰˘È¯„‰ 
Ì‡ ‰Ï‡˘· ˙ÂÈÈ„˙‰‰ ˙ÂÈÂÏÚ ˙‡ ÍÂÒÁÏ È„Î ‰· ˘ÈÂ ˙ÂÏÂ„‚ ˙ÂÈÂÏÚ· ‰ÎÂ¯Î ‰È‡
‰ÈÈÙ˘ ÌÈ¯˜Ó· ‰ÈÚ· ˙ÂÈ‰Ï ‰ÈÂ˘Ú ,˙‡Ê ÌÚ .190˙‡ÊÎ ‰ÈÈÙ· Í¯ÂˆÏ ‚È¯Á‰ ‡ÏÓ˙Ó 
ÔÈÈÚ‰ ̇ ‡ ‡È·‰Ï ÈÏ· ̇ ÈËÙ˘Ó ‰ÚÈ·˙· Í¯Âˆ ̆ È Ì‰·˘ ÌÈ¯˜Ó· ÂÈÈ‰„ ,˜Ê ÌÂ¯‚˙ ÂÊÎ 
¯È‰·‡˘ ÈÙÎ ,‰ÊÎ ·ˆÓÏ ÔÂ¯˙Ù Ô˙Â ÂÈ‡ ÂÏ˘ ˜ÂÁ‰ .ÌÈ·¯ÂÚÓ‰ ÌÈÓ¯Â‚‰ ˙ÚÈ„ÈÏ

.Í˘Ó‰· 

ÔÂÈ¯ÂË˜¯È„‰ ¯"ÂÈÏ ‰ÈÈÙ .‚ 
.‰¯·Á‰ ÔÂÈ¯ÂË˜¯È„ ¯"ÂÈÏ Z ‰ÈÈÙ‰ ˙Â˘ÚÈ‰Ï ‰ÎÈ¯ˆ ÈÓÏ Ú·Â˜ Ì‚ ˜ÂÁ‰ 

‰ÈÈÙÏ ÛÒÂ· 191˙ÈÏÏÎ‰ ‰ÙÈÒ‡Ï ‰ÈÈÙ Ì‚ ˙Â˘¯Â„˘ ˙ÂÈ„Ó ˘È ˙È¯·‰ ˙Âˆ¯‡· 
‰˘È‚‰ .192„·Ï· ÔÂÈ¯ÂË˜¯È„Ï ‰ÈÈÙ· ˙Â¯Á‡ ˙ÂÈ„Ó ˙Â˜Ù˙ÒÓ Ô˙ÓÂÚÏ .ÔÂÈ¯ÂË˜¯È„Ï 
‰„˘ ̇ È˜È¯Ó‡‰ ‰„ÚÂÂ‰ È„È ÏÚ Ì‚ ‰ˆÏÓÂ‰ ÔÂÈ¯ÂË˜¯È„Ï ‰ÈÈÙ· ̇ ˜Ù˙ÒÓ˘ ‰Â¯Á‡‰ 
˙Â‰Ê ˘È Ô‰·˘ ˙ÂË˜ ˙Â¯·Á· ÔÎ˘ ,‰ÈÂ‡¯‰ ‰˘È‚‰ È˙Ú„Ï ‡È‰Â ,193‰¯·Á‰ ¯Ë˘Ó· 
‰ÙÈÒ‡‰ ˙ÂÏÂ„‚ ˙Â¯·Á· .Ì‰È˘Ï ‰ÈÈÙ· ÌÚË ÔÈ‡ ÔÂÈ¯ÂË˜¯È„Ï ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ ÔÈ· 
‰Ê ‰¯˜Ó· Ì‚˘ ÍÎ .ÔÂÈ¯ÂË˜¯È„‰ È„È· ÌÈÚ¯ÎÂÓ ÌÈÈÈÚ‰Â ÏÈÚÙ ÛÂ‚ ‰È‡ ˙ÈÏÏÎ‰ 

.˙¯˙ÂÈÓ ̇ ÈÏÏÎ‰ ‰ÙÈÒ‡Ï ‰ÈÈÙ‰ 

majority of the board has a material fnancial or familial interest; (2) a majority of the 
board is incapable of acting independently for some other reason such as domination 
or control; or (3) the underlying transaction is not the product of a valid exercise 
ÂÈ‡ Ú·Â˙‰ .of business judgment” — Grimes v. Donald, supra note 184, at p. 1216 
‰ÚÈ·˙‰ ˙‡ ˘È‚‰Ï ¯ÁÂ· ‡Â‰˘ ÍÎ ·˜Ú ˜¯ ÔÂÈ¯ÂË˜¯È„Ï ‰˘È¯„‰ ÁÂÏ˘Ó ˙·ÂÁÓ Ì˘ ¯¯Á˙˘Ó 

.ibid Z ˜ÏÁ ‰· ÂÏË ÌÈ¯ÂË˜¯È„‰ ÏÎ˘ ‰˜ÒÚ Û˜Â˙ ‡Â‰˘ Â‡ ÌÈ¯ÂË˜¯È„‰ ÏÏÎ „‚ 
˙ÓÈ˘¯Ï .supra note 22, §7.03(a) Z ˙È˜È¯Ó‡‰ ‰„ÚÂÂ‰ È„È ÏÚ Ì‚ ‰Ï·˜˙‰ ÂÊ ‰˘È‚ 189 
Ferrell, supra note 50, Â‡¯ ÌÈ¯˜Ó‰ ÏÎ· ÔÂÈ¯ÂË˜¯È„Ï ‰ÈÈÙ ˙˘¯Â„‰ ‰‡¯Â‰ ÂˆÓÈ‡˘ ˙ÂÈ„Ó
ÌÂÏ˘‰ ËÙ˘Ó ˙È·· ÌÈ˜ÈÏ‡ ËÙÂ˘‰ Ï˘ ÂÈ„ ˜ÒÙ ˙‡ ˙‡Ê ˙ÓÂÚÏ Â‡¯ .at p. 247 f.n. 22 
¯ÂÓ‡‰ Û‡ ÏÚ ÂÈÙÏÂ ,11242 (3)2004 Ï˘-˜˙ ,ÔÂ· ' ÔÈÈË˘ÏÈÓ 8560/01 ('ÈÁ) ‡"˙· ‰ÙÈÁ·
‰ÚÈ·˙ ˙˘‚‰ Ì˘Ï ‰¯·ÁÏ ˙ÈÓ„˜Ó ‰ÈÈÙÓ Ú·Â˙‰ ˙‡ ¯ÂËÙÏ ˘È ˙Â¯·Á‰ ˜ÂÁÏ (·)194 ÛÈÚÒ·
.ÍÂÓÒÏ ‰Ó ÏÚ ÂÊ ‰ÚÈ·˜Ï ÔÈ‡ ,È˙Ú„Ï .‰¯·Á‰ ˙ÂÈÓÓ 50%-· ‰˜ÈÊÁÓ‰ ˙ÂÈÓ ˙ÏÚ· „‚ 
‰ÈÈÙ ÏÚ ¯˙ÂÂÏ ‰È‰ Ô˙È ‰ÈÙÏ˘ ,188 ‰¯Ú‰ ÏÈÚÏ ,Ô˙‚‡ ˙ÎÏ‰ ‰‚‰ ˜ÂÁ‰ Ï˘ ÂÁÂÒÈ ˙Ú·
˙Â¯·Á‰ ˜ÂÁ .‰¯·Á· ÌÈËÏÂ˘‰ „‚ ˙˘‚ÂÓ ˙ÂÈ‰Ï ‰˙ÈÈ‰ ‰¯ÂÓ‡ ‰ÚÈ·˙‰ ¯˘‡Î ÔÂÈ¯ÂË˜¯È„Ï
‡ÂÙ‡ ıÓÈ‡ ˜ÂÁ‰ .ÔÂÈ¯ÂË˜¯È„Ï ‰ÈÈÙ Ï˘ ˙‚ÈÂÒÓ ‡Ï ‰·ÂÁ Ú·Â˜Â ÂÊÎ ˙Â¯˘Ù‡Ï ÒÁÈÈ˙Ó ÂÈ‡

.ÏÈÚÏ ¯‡Â·ÓÎ ,ÌÈ¯˜Ó‰ ÏÎ· ÔÂÈ¯ÂË˜¯È„Ï ‰ÈÙ ˙˘¯Â„‰ ‰˘È‚‰ ˙‡ 
Ferrell, supra note Ì‚ Â‡¯ ˙ÂÈÂÏÚ ˙ÎÒÂÁÎ ÌÈ¯˜Ó‰ ÏÎ· ‰¯·ÁÏ ‰ÈÙÏ ‰˘È¯„‰ Ï˘ ˙ÂÂ¯˙ÈÏ 190 

.50, at p. 273y275 
.Henn & Alexander, supra note 76, §366 191 

.˜¯ÂÈ ÂÈÂ ‰È¯ÂÙÈÏ˜ :ÔÂ‚Î 192 
The American Law Institute, Principles of Corporate Governance: Analysis and 193 

.Recommendations, Proposed Final Draft, supra note 22, § 7.03(c) 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

,ÔÂÈ¯ÂË˜¯È„Ï ˙ÂÙÏ Í¯Âˆ‰ ˙‡ ÔÈÂÏ '„ ËÙÂ˘‰ Ú·˜ ˘„Á‰ ˜ÂÁ‰ ÈÙÏ Ì‚˘ ÔÈÈˆÏ ÈÂ‡¯ 
.194˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ ˙‡ ¯ÈÎÊ‰Ï ÈÏ· 

:195‰ÈÈÙ‰ ˙‡ ‰Ï·È˜˘ ,‰¯·Á‰ ÈÙ· ˙ÂÁÂ˙Ù˘ ˙ÂÈˆÙÂ‡‰ ˘ÂÏ˘ ˙‡ Ú·Â˜ ˜ÂÁ‰ 

˙ÏÈÚ ˙ËÓ˘ ‰ÓÓ ‰‡ˆÂ˙Î ¯˘‡ ‰ËÏÁ‰ Ï·˜Ï Â‡ ‰ÏÂÚÙ Úˆ·Ï" .1 
;"‰ÚÈ·˙‰

;"‰˙ËÏÁ‰· ÂË¯ÂÙÈ˘ ÌÈ˜ÂÓÈ· Ú·Â˙‰ ˙˘È¯„ ˙‡ ˙ÂÁ„Ï" .2 
."‰ÚÈ·˙ ˙˘‚‰ ÏÚ ËÈÏÁ‰Ï" .3 

˙Ï·˜ ÌÂÈÓ ÌÈÓÈ ‰˘ÈÓÁÂ ÌÈÚ·¯‡ ÍÂ˙· ‰Ë˜˘ Í¯„‰ ÏÚ Ú·Â˙Ï ÚÈ„Â‰Ï ‰¯·Á‰ ÏÚ 
ÏÚÂ ‰ËÏÁ‰‰ ˙Ï·˜· ÂÙ˙˙˘‰˘ ‰Ï‡ Ï˘ Ì‰È˙ÂÓ˘ Ï˘ ËÂ¯ÈÙ ˙˙Ï ‰ÈÏÚÂ ‰˘È¯„‰ 

.196‰ËÏÁ‰· È˘È‡ ÔÈÈÚ Ï˘ ÂÓÂÈ˜ 
·È˘‰Ï ‰¯·Á‰ ˙·ÈÈÁ Â·˘ ÔÓÊ‰ ˜¯Ù È·‚Ï ¯„Ò‰ ‰È‰ ‡Ï Ì„Â˜‰ ÈËÙ˘Ó‰ ·ˆÓ· 
˙ÈÏÏÎ‰ ‰‡¯Â‰‰ ˙‡ ÏÈÚÙ‰Ï ÌÂ˜Ó ‰È‰˘ ‰˙ÈÈ‰ ‰‡ˆÂ˙‰Â ,‰ÈÏ‡ ‰Ù˘ ˙ÂÈÓ‰ ÏÚ·Ï
ÔÓÊ ÍÂ˙ ‰Úˆ·Ï ˘È ‰ÏÂÚÙ ÚÂˆÈ·Ï ÔÓÊ ˙ÚÈ·˜ ¯„ÚÈ‰· ‰ÈÙÏ˘ ,˙Â˘¯Ù‰ ˜ÂÁ Ï˘ 
ÔÓÊ ˜¯Ù Ú·Â˜ ‡Â‰ ¯˘‡· ,‰Ê ¯˘˜‰· ˙Â¯È‰·‰ ¯ÒÂÁ ˙‡ ÚÂÓ ˘„Á‰ ˜ÂÁ‰ .¯È·Ò 
ÔÂ¯ÒÈÁ‰ .˙Â‡„ÂÂ· ,ÔÂÁËÈ·· ‡Â‰ ÔÂ¯˙È‰ .ÔÂ¯ÒÈÁÂ ÔÂ¯˙È ,Ô·ÂÓÎ ,˘È ÂÊ Í¯„Ï .¯„‚ÂÓ
,Ì„Â˜‰ ÈËÙ˘Ó‰ ·ˆÓ· .Ì„Â˜‰ ÔÈ„‰ ÈÙ ÏÚ ˙ÓÈÈ˜ ‰˙ÈÈ‰˘ ˙Â˘ÈÓ‚‰ ¯„ÚÈ‰· ‡Â‰ 
Ô˙¯‚ÒÓ·˘ ˙Â·ÈÒ ˙ÂÈ‰Ï ˙ÂÈÂ˘Ú .˙Â·ÈÒ· ‰˙ÂÓ ‰È‰ ‰¯·Á‰ ˙·Â‚˙Ï ÔÓÊ‰ Í˘Ó 
˘È‚‰Ï ˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙ÂÎÊ ˙‡ ÌÒÂÁ ˘„Á‰ ˜ÂÁ‰ .¯˙ÂÈ ‰¯È‰Ó ‰·Â‚˙Ï ÌÂ˜Ó ˘È
ÌÈÚ·¯‡ ˙ÂÎÁÏ ÂÈÏÚ ,ÔÎ ÏÚÂ ,ÌÈÓ„˜ÂÓ‰ ÌÈ‡˙‰ ˙‡ ‰ˆÈÓ ‡Ï „ÂÚ ÏÎ ‰ÚÈ·˙‰ ˙‡ 

.‰Ú·Â˙‰ ˙˘‚‰Ï Í¯„‰ ÂÈÙ· Á˙ÙÈ˙˘ „Ú ÌÈÓÈ ‰˘ÈÓÁÂ 
ÌÂ¯‚˙ „ÚÂÓ Â˙Â‡· ‰ÚÈ·˙‰ ˙˘‚‰ È‡ ¯˘‡Î ·Â˜‰ „ÚÂÓ‰Ó ‰ÈÈËÒ ¯˘Ù‡Ó ˜ÂÁ‰
‰·ÈÒ ‡È‰ ˙Â˘ÈÈ˙‰ .È˙Ú·ˆ‰ ‰ÈÏÚ˘ ‰ÈÚ·‰ Ï˘ È˜ÏÁ ÔÂ¯˙Ù Â‰Ê .197‰˙Â˘ÈÈ˙‰Ï 
˙Â·ÈÒ ˙ÂÈ‰Ï ˙ÂÈÂ˘Ú ,‰·Â˘Á ‰·ÈÒ È‰ÂÊ˘ Ì‚‰ .‰¯È‰Ó ‰ÏÂÚÙ· Í¯Âˆ ˘È ‰·˘ ˙Á‡ 
˙È· Ï˘ Â˙ÂÎÓÒ .˜ÂÁ· ÈÂËÈ· ˙Â‡ˆÂÓ ‡Ï ‰Ï‡Â ,‰¯È‰Ó ‰ÏÂÚÙ ˙˘¯„ Ô‰·˘ ˙ÂÙÒÂ

.˙Â˘ÈÈ˙‰ È¯˜ÓÏ ̃ ¯ ̇ Ï·‚ÂÓ „ÚÂÓ‰ ̇ ‡ ÌÈ„˜‰Ï ËÙ˘Ó‰ 
˙˙Ï Ú·Â˙‰ ÏÚ ˙¯Ê‚‰ ‰Ú·Â˙‰ Ï˘ ÂÊ ‰È‚ÂÒ· ˙ÈÏ‚‡‰ ‰„ÚÂÂ‰ ˙ÂˆÏÓ‰ ÈÙ ÏÚ 
.‰ÚÈ·˙‰ ̇ ˘‚‰Ï Ì„Â˜ ÌÈÓÈ ‰ÂÓ˘Â ÌÈ¯˘Ú ÚÂ·˙Ï Â˙ÂÂÎ ÏÚ ̇ Ó„˜ÂÓ ‰Ú„Â‰ ‰¯·ÁÏ 
.198ÛÂÁ„ „ÚÒ· Í¯Âˆ ˘È˘ ˙Â‡¯‰Ï ÏÂÎÈ ˙ÂÈÓ‰ ÏÚ· ¯˘‡Î ÏÂËÈ·Ï ˙˙È ÂÊ ‰˘È¯„ 
ËÙ˘Ó‰ ̇ È·Ï ̇ ¯˘Ù‡Ó ‡È‰ ÔÎ˘ ,ÂÏ˘ ̃ ÂÁ· ‰Ï·˜˙‰˘ ÂÊÓ ̄ ˙ÂÈ ‰˘ÈÓ‚ ‡È‰ ÂÊ ‰˘È‚ 

.188 ‰¯Ú‰ ÏÈÚÏ ,Ô˙‚‡ ÔÈÈÚ Â‡¯ 194 
.˙Â¯·Á‰ ˜ÂÁÏ 195 ÛÈÚÒ 195 
.˙Â¯·Á‰ ˜ÂÁÏ 196 ÛÈÚÒ 196 

.˙Â¯·Á‰ ˜ÂÁÏ (·)198 ÛÈÚÒ 197 
A.J. Boyle “The New Ì‚ Â‡¯ .Shareholder Remedies, supra note 88, §6.58y6.59 198 

.Derivative Action” 18 The Company Lawyer (1997) 256, 257 
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ÈÏ· ,‰ÚÈ·˙‰ ˙˘‚‰· ÛÂÁ„ Í¯Âˆ ˘È˘ ̇ ÓÈ‡ ÏÎ ‰Ú„Â‰Ï ˙Ó„˜ÂÓ‰ ‰˘È¯„‰ ˙‡ ÏË·Ï
ÚˆÂÓ˘ ÔÓÊ‰ ˜¯Ù Ì‚ .ÂÏ˘ ˜ÂÁ· Ú·˜˘ ÈÙÎ ,˙Â˘ÈÈ˙‰ Ï˘ ÌÈ¯˜ÓÏ ˜¯ ˙‡Ê ÏÈ·‚‰Ï 
ÌÈ¯˘Ú Z ÂÏ˘ ˜ÂÁ· Ú·˜˘ ‰ÊÓ ¯ˆ˜ ˙Ó„˜ÂÓ‰ ‰Ú„Â‰Ï ˙ÈÏ‚‡‰ ‰„ÚÂÂ‰ È„È ÏÚ 

.ÂÏ˘ ̃ ÂÁ· ÌÈÓÈ ‰˘ÈÓÁÂ ÌÈÚ·¯‡ ̇ ÓÂÚÏ ÌÈÓÈ ‰ÂÓ˘Â 
.ÂÏ˘ ˜ÂÁ· ‰Ú·˜˘ ÂÊÓ ¯˙ÂÈ ‰·¯ ˙Â˘ÈÓ‚ ˙¯˘Ù‡Ó ‡È‰ Ì‚ ˙È˜È¯Ó‡‰ ‰„ÚÂÂ‰ 
‡Ï˘ Ô˙È ÈÎ ‰„ÚÂÂ‰ ‰ÚÈˆÓ ÔÂÈ¯ÂË˜¯È„Ï ‰ÈÈÙ ÏÚ ¯˙ÂÂÏ ˙Â¯˘Ù‡‰ ˙ÈÁ·Ó ,˙È˘‡¯ 
‰ÈÈÙÓ ‰¯·ÁÏ ÔÂ˜È˙Ï Ô˙È È˙Ï· ˜Ê Ì¯‚ÈÈ˘ ‰‡¯Ó Ú·Â˙‰ Ì‡ ÔÂÈ¯ÂË˜¯È„Ï ˙ÂÙÏ
‰„ÚÂÂ‰ ,˙È˘ .199‰ÚÈ·˙‰ ˙ÏÈÁ˙ ¯Á‡Ï „ÈÓ ˙Â˘ÚÈ‰Ï ‰ÈÈÙ‰ ÏÚ ‰ÊÎ ‰¯˜Ó·Â ,ÂÊÎ 
,ÔÂÈ¯ÂË˜¯È„‰ Ï˘ ‰·Â˘˙‰ ˙Ï·˜ ÈÙÏ ‰˘‚Â‰˘ ‰ÚÈ·˙ ‰Á„È ËÙ˘Ó‰ ˙È· ÈÎ ˙Ú·Â˜ 
,ÚÂ·˜ ÔÓÊ ̃ ¯Ù Ï˘ ‰ÚÈ·˜ ‰Ù ÔÈ‡ .200¯È·Ò ÔÓÊ ÍÂ˙ ‰·Â˘˙ Ô˙ ‡Ï ÔÂÈ¯ÂË˜¯È„‰ Ì‡ ‡Ï‡
˙ÂÂ¯˙È ÂÊ Í¯„Ï ,ÏÈÚÏ È˙ÈÈˆ˘ ÈÙÎ .‰˘ÈÓ‚ ‰ÚÈ·˜ ‡Ï‡ ,ÂÏ˘ ˜˜ÂÁÓ‰ ‰˘Ú˘ ÈÙÎ 

.˙Â·ÈˆÈÂ ̇ Â‡„Â ÈÙ ÏÚ ‰˙Ù„Ú‰ ÍÂ˙ ̇ Â˘ÈÓ‚ ̇ ¯˘Ù‡Ó ‡È‰ .˙ÂÂ¯ÒÁÂ 
¯Á‡Ï ˜¯ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰ ¯˘Ù‡Ó Model Business Corporation Act-‰ 
ÏÚ ÔÎÏ Ì„Â˜ ˙ÂÈÓ‰ ÏÚ·Ï Ú„Â‰ ÔÎ Ì‡ ‡Ï‡ ,‰˘È¯„‰ „ÚÂÓÓ ÌÈÓÈ ÌÈÚ˘˙ ¯Â·Ú 
‰˙Ó‰‰ ¯˘‡Î Ú·˜˘ ÔÓÊ‰ ˜¯ÙÓ ˙ÂËÒÏ ˙Â¯˘Ù‡ ˙ÓÈÈ˜ ÔÎ ÂÓÎ .Â˙˘È¯„ ˙ÈÈÁ„ 
ÂÊ ‰‡¯Â‰ .201ÔÂ˜È˙Ï Ô˙È ÂÈ‡˘ ˜Ê ÌÂ¯‚Ï ‰ÏÂÏÚ ÌÈÓÈ ÌÈÚ˘˙ Ï˘ ‰ÙÂ˜˙‰ Í˘Ó·
.ÈÏ‡¯˘È‰ ̃ ÂÁ‰Ó ̄ ÂÓ‡Î ̇ ¯„Ú˘ ,ÚÂ·˜‰ „ÚÂÓ‰Ó ‰ÈÈËÒÏ ‰ˆÂÁ‰ ̇ Â˘ÈÓ‚‰ ̇ ‡ ‰˜Ó 
˙ÂÁÙÏ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰Ï ‰ÂÂÎ‰ ÏÚ ‰¯·ÁÏ ‰Ú„Â‰ Ô˙Ó ·ÈÈÁÓ È„˜‰ ˜ÂÁ‰ 
˘È .202˙¯Á‡ ËÙ˘Ó‰ ˙È· Ú·˜ ÔÎ Ì‡ ‡Ï‡ ,‰ÚÈ·˙‰ ˙˘‚‰ ÈÙÏ ÌÈÓÈ ¯˘Ú ‰Ú·¯‡
Ô˙Ó ·ÈÈÁÓ ÈÏ¯ËÒÂ‡‰ ̃ ÂÁ‰ Ì‚ .ËÙ˘Ó‰ ̇ È·Ï Ï·‚ÂÓ È˙Ï·Â ·Á¯ ̇ Ú„ ÏÂ˜È˘ ‡ÂÙ‡ Ô‡Î 
˙ÂÁÙÏ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ¯Â˘È‡ ËÙ˘Ó‰ ˙È·Ó ˘˜·Ï ‰ÂÂÎ‰ ÏÚ ‰¯·ÁÏ ‰Ú„Â‰ 
˙˘‚‰ ˙‡ ¯˘‡Ï ˙ÂÎÓÒ ˘È ËÙ˘Ó‰ ˙È·Ï .203‰˘˜·‰ ˙˘‚‰ ÈÙÏ ÌÈÓÈ ¯˘Ú ‰Ú·¯‡ 
ÈÏ¯ËÒÂ‡‰ ̃ ÂÁ‰ Ì‚ .204ÔÂÎÏ ̇ ‡Ê ‡ˆÂÓ ‡Â‰ ̄ ˘‡Î ‰Ê È‡˙ ‡ÏÂÓ ‡Ï˘ ̇ Â¯ÓÏ ‰ÚÈ·˙‰ 
„Â‚È· ,˙ÂÓÈÂÒÓ ˙ÂÏÈÚÏ Ï·‚ÂÓ ÂÈ‡˘ ËÙ˘Ó‰ ˙È·Ï ·Á¯ ˙Ú„ ÏÂ˜È˘ ‡ÂÙ‡ ˜ÈÚÓ 

.ÈÏ‡¯˘È‰ ̃ ÂÁÏ 
˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯Â˘È‡Ï È‡˙Î ‰ÚÈ·˙‰ ˙‡ ˘È‚‰Ï ‰¯·Á‰ Ï˘ ˙ÂÂÎ‰ ˙˜È„· 
‰˘È¯„ ÂÈÈ‰„ ,ÈÏ‡¯˘È‰ ˜ÂÁ· ‰¯Á·˘ Í¯„‰Ó ˙Â¯Á‡ ÌÈÎ¯„· Ì‚ ˙Â˘ÚÈ‰Ï ‰ÏÂÎÈ 

The American Law Institute, Principles of Corporate Governance: Analysis and 199 
Note Ì‚ Â‡¯ .Recommendations, Proposed Final Report, supra note 22, § 7.03(b) 
“Demand on Directors and Shareholders as a Prerequisite to a Derivative Suit” 73 Harv. 

.L. Rev. (1960) 746, 754 
.Ibid, §7.03(d) 200 

.Model Business Corporation Act §7.42(2) 201 
.Canada Business Corporations Act s. 239(2) 202 

.Corporations Act 2001 s. 237(2)(e)(i) 203 
.Corporations Act 2001 s, 237(2)(e)(ii) 204 
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‰¯·ÁÏ ˙Ó„˜ÂÓ ‰ÈÈÙÏ ‰˘È¯„ ÔÈ‡ ,Ï˘ÓÏ ,ÍÎ .ÈÁ¯Î‰ È‡˙Î ‰¯·ÁÏ ˙Ó„˜ÂÓ ‰ÈÈÙÏ
ÈÎ ÚÎ˙˘‰Ï ËÙ˘Ó‰ ˙È· ÏÚ˘ ÍÎ· ˜Ù˙ÒÓ ‰Ê ˜ÂÁ .È„ÏÈÊ ÂÈ‰ ˙Â¯·Á‰ ˜ÂÁ· 
˙‡ ¯È‡˘‰Ï ‡Ï˘ ˙·ÈÈÁÓ ‰¯·Á‰ ˙·ÂË˘ Â‡ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÂÎ˙Ó ‰È‡ ‰¯·Á‰ 
·ÈÈÁÓ ,˙‡Ê ÌÚ .205˙ÂÈÓ‰ ÈÏÚ· ÏÏÎ ˙Ú¯Î‰Ï Â‡ ÌÈ¯ÂË˜¯È„‰ È„È· ‰ÚÈ·˙‰ ÏÂ‰È 
˙ÂÎÊ ‰¯·ÁÏ ‰˜ÓÂ 206‰˘˜·‰ ˙˘‚‰ ¯·„· ‰¯·ÁÏ ‰Ú„Â‰ ÁÂÏ˘Ó È„ÏÈÊ ÂÈ‰ ˜ÂÁ‰ 
ÁÂÂ„Ï ‰¯·Á‰ ˙‡ ·ÈÈÁÓ ˜ÂÁ‰ .207‰˙„ÓÚ ˙‡ ÚÈÓ˘‰ÏÂ ËÙ˘Ó‰ ˙È· ÈÙ· ÚÈÙÂ‰Ï 

.208‰ÚÈ·˙‰ ˙‡ ̆ È‚‰Ï ‰˙ÂÂÎ· Ì‡ ËÙ˘Ó‰ ̇ È·Ï
.˙¯Ê‚ ‰ÚÈ·˙ ¯Â˘È‡Ï ÈÓ„˜Ó È‡˙Î ‰¯·ÁÏ ‰ÈÈÙ ,¯ÂÓ‡Î ,˘¯Â„ ÈÏ‡¯˘È‰ ˜ÂÁ‰ 
,ËÙ˘Ó‰ ̇ È· Ï˘ Â¯Â˘È‡Ï ÛÂÙÎ· ,‰ÚÈ·˙‰ ̇ ‡ ̆ È‚‰Ï ‰ÂÙ‰ ÏÎÂÈ ‰¯·ÁÏ ‰ÈÈÙ ̄ Á‡Ï 

:ÌÈ‡·‰ ÌÈ¯˜Ó· 
˙‡ ËÈÓ˘‰Ï È„Î Â˙Ú„Ï Ô‰· ÔÈ‡ ‰Ï·È˜˘ ‰ËÏÁ‰‰ Â‡ ‰¯·Á‰ ‰Ë˜˘ ‰ÏÂÚÙ‰ .‡ 

;209‰ÚÈ·˙‰ ˙ÏÈÚ 
;210Â˙˘È¯„ ˙‡ ‰˙Á„ ‰¯·Á‰ .· 

ÍÂ˙· ‰˘‚Â‰ ‡Ï ‰ÚÈ·˙‰ Í‡ ,‰ÚÈ·˙ ˘È‚‰Ï ‰ËÈÏÁ‰ ÈÎ ‰ÂÙÏ ‰ÚÈ„Â‰ ‰¯·Á‰ .‚ 
ËÂ˜Ï ‰¯·ÁÏ ¯˘Ù‡Ï „ÚÂ ‰Ê ÔÓÊ ˜¯Ù ;211‰Ú„Â‰‰ ÌÂÈÓ ÌÈÓÈ ‰˘ÈÓÁÂ ÌÈÚ·˘ 
˙ÓÈÈ˜ Ì„Â˜ È˙¯ÎÊ‰˘ ‰ÈÚ·‰ ,ÌÏÂ‡ .‰ÚÈ·˙‰ ˙˘‚‰ Ì˘Ï ÌÈ˘Â¯„‰ ÌÈ„Úˆ‰ ˙‡
,˙ÂÚ„ È˜ÂÏÈÁÂ ˙Â˜ÈÙÒ ¯ÈÒ‰Ï È„Î Â· ˘È˘ ÚÂ·˜ „ÚÂÓ Ú·˜ ,„Á‡ „ˆÓ .Ô‡Î Ì‚ 
‰Ù Ì‚ .˙ÂÓÈÂÒÓ ˙Â·ÈÒ· È„Ó ÍÂ¯‡ ˙ÂÈ‰Ï ÈÂ˘Ú ‰Ê ÔÓÊ ˜¯Ù ,¯Á‡‰ „ˆ‰Ó ,ÌÏÂ‡ 
‰Ï‡ ÌÈÓÚËÓÂ ,˙Â˘ÈÈ˙‰ ÈÓÚËÓ „ÚÂÓ‰ ˙‡ ¯ˆ˜Ï ˙ÂÎÓÒ ˙È˜ÂÓ ËÙ˘Ó‰ ˙È·Ï 

.212„·Ï· 
.213ÌÈÓÈ ‰˘ÈÓÁÂ ÌÈÚ·¯‡ ÍÂ˙· ‰ÈÈÙÏ ‰·È˘‰ ‡Ï ‰¯·Á‰ .„ 

.Companies Act 1993 s. 165(3) 205 

.Companies Act 1993 s. 165(4) 206 
.Companies Act 1993 s. 165(5)(a) 207 
.Companies Act 1993 s. 165(5)(b) 208 

.˙Â¯·Á‰ ˜ÂÁÏ (1)197 ÛÈÚÒ 209 
Ú‚Â‰ ÏÎ· ˙„ÁÂÈÓ ‰¯Â„ˆÂ¯Ù Ú·Â˜ ÂÈ‡ ÈÏ‡¯˘È‰ ˜ÂÁ‰ .˙Â¯·Á‰ ˜ÂÁÏ (2)197 ÛÈÚÒ 210 
‰Ê ¯˘˜‰· Ï·Â˜ÓÏ „Â‚È· ˙‡ÊÂ ,˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ‰˘È¯„‰ ˙‡ ˙ÂÁ„Ï ‰¯·Á‰ ˙ËÏÁ‰Ï 
The American Law Institute, Principles of Corporate Governance, Â‡¯ .È˜È¯Ó‡‰ ÔÈ„· 
.Analysis and Recommendations, Proposed Final Draft, supra note 22, §7.07y7.13 
¯˘‡Î ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ¯Â˘È‡ Ô˙ ·È·‡ Ï˙· ÈÊÂÁÓ‰ ËÙ˘Ó‰ ˙È·· ‚ÈÏ˜ ËÙÂ˘‰ 
‰„˜Ù‰Ï ˙„ÚÂÈÓ ‰˙ÈÈ‰˘ ,‰‡ÁÓ‰ ˙¯·Ú‰ ÔÈ‚· ‰ÚÈ·˙ ˘È‚‰Ï ‡Ï˘ ‰ËÏÁ‰ Ï·È˜ ÔÂÈ¯ÂË˜¯È„‰
‰¯·Á· Ï"ÎÓÂ ¯ÂË˜¯È„ ˘ÓÈ˘˘ ÈÓ Ï˘ Â˙˘‡ Ï˘ ˜·‰ ÔÂ·˘ÁÏ ,‰¯·Á‰ Ï˘ ˜·‰ ÔÂ·˘Á·

.4603 (2)2002 ÁÓ-˜˙ ,¯ÈÙÒ ' ‚ÈÈÒ 25063/01 (‡"˙) ‡"˘· 1081/02 (‡"˙) ‡"˙ Z
.˙Â¯·Á‰ ˜ÂÁÏ (3)197 ÛÈÚÒ 211 
.˙Â¯·Á‰ ˜ÂÁÏ (·)198 ÛÈÚÒ 212 
.˙Â¯·Á‰ ˜ÂÁÏ (4)197 ÛÈÚÒ 213 
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ËÙ˘Ó‰ ˙È· ¯Â˘È‡ .2 

˙È· ¯Â˘È‡Ï ‰˘È¯„‰ .214ËÙ˘Ó‰ ˙È· Ï˘ Â¯Â˘È‡· ‰˙ÂÓ ˙¯Ê‚ ‰ÚÈ·˙ ÏÂ‰È 
ËÙ˘Ó ˙ÂËÈ˘· Ì‚ ˙Ï·Â˜Ó ‡È‰Â ,˙Â¯·Á‰ ˜ÂÁÏ Ì„Â˜ Ì‚ ˙ÓÈÈ˜ ‰˙ÈÈ‰ ËÙ˘Ó‰ 

.216ÈËÂÙÈ˘‰ ÁÂ˜ÈÙ‰ ̇ ÂÚˆÓ‡· ÍÈÏ‰· ‰Ú¯Ï ̆ ÂÓÈ˘ ÚÂÓÏ ‰˙¯ËÓ .215˙Â¯Á‡ 
˙·ÂË Ï˘ ÔÁ·Ó‰ Z ˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯Â˘È‡Ï ˘ÈÓ‚ ÔÁ·Ó Ú·Â˜ ˜ÂÁ‰ ,¯ÂÓ‡Î 

.‰Ú·Â˙‰ ¯Â˘È‡ ˙‡ ˘˜·Ó‰ Ï˘ Â·Ï ÌÂ˙Â ‰¯·Á‰ 

ÂÏ˘ ‰„ÈÓÚ‰ ˙ÂÎÊ ÏÚ Ú·Â˙‰ Ï˘ Â˙Â‚‰˙‰ ˙ÚÙ˘‰ .‰ 

‰ÚÈ·˙‰ ‡˘Â ‰˘ÚÓÏ ‰ÓÎÒ‰ Â‡ ˙ÂÙ˙Â˘ .1 

Û˙Â˘ ‡Â‰ Û‡ ‰È‰ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙‡ ˘È‚Ó‰ ˙ÂÈÓ‰ ÏÚ·˘ ‰„·ÂÚ‰ ‰ÚÈÙ˘Ó „ˆÈÎ 
‰‰˘ Â‡ ;Ì˙Â‡ ¯˘È‡˘ Â‡ ;Â˙ÚÈ·˙Ï ÒÈÒ· ÌÈ˘Ó˘Ó‰ ÌÈÈ˜ÂÁ È˙Ï·‰ ÌÈ˘ÚÓÏ

?˙¯Á‡ Í¯„· Ì‰Ó 
:˙ÂÈ¯˘Ù‡ ˙Â·Â˘˙ È˙˘ ÂÊ ‰Ï‡˘Ï 

ÏÂÂÚ‰ È˘ÚÓÏ Û˙Â˘ ÂÓˆÚ· ‰È‰˘ ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ· ¯ÈÎ‰Ï ÔÈ‡ Z ˙Á‡‰ 
.ÌÈ‚· ÚÂ·˙Ï Ì‰Ó ‰‡‰ ˙·ÂË ˜ÈÙ‰˘ Â‡ ÔÂÏ˙Ó ‡Â‰ Ì‰ÈÏÚ˘ 

ÔÚÓÏ ‡Ï‡ ÂÓˆÚ ÔÚÓÏ Ú·Â˙ ÂÈ‡ ˙ÂÈÓ‰ ÏÚ·˘ ÔÂÂÈÎ Z ˙¯Á‡‰ ˙È¯˘Ù‡‰ ‰·Â˘˙‰ 
.‰ÚÈ·˙‰ ˙˘‚‰ ˙‡ ÂÓÓ ÚÂÓÏ ÔÈ‡ ,‰¯·Á‰

ÔÈÈÚ· ,˙Â¯·Á‰ ˜ÂÁÏ ‰Ó„˜˘ ˙ÈÓÂ˜Ó‰ ‰˜ÈÒÙ· ÈÂËÈ· Â‡ˆÓ ‰Ï‡ ˙Â·Â˘˙ È˙˘ 
.217ÏË-Ô· ' ÏË-Ô· 

ÔÈ· ,‰¯·Á· Ï‰ÓÎ ˘ÓÈ˘˘ ‰ÏÚ· „‚ ˙¯Ê‚ ‰ÚÈ·˙ ˙ÂÈÓ ˙ÏÚ· ‰˘È‚‰ ‰Ê ‰¯˜Ó·
˙ÂÁÂ˜Ï Ï˘ ÌÈ¯Á‡ ÌÈ„·ÂÚÏÂ ‰È„Ó È„·ÂÚÏ „ÁÂ˘ ÌÏÈ˘˘ ÌÈÓÂÏ˘˙ ÔÈ‚· ,¯˙È‰ 
Í˘Ó·˘ Ì‚‰ ,˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ó ‰ÚÂÓ ‰˘È‡‰ ÔÈ‡ ÈÎ ¯·Ò ÔÂÊ¯· ËÙÂ˘‰ .‰¯·Á‰ 
ËÙÂ˘‰˘ ˙Â¯ÓÏ .„ÁÂ˘‰ ÈÓÂÏ˘˙ ˙‡ ÂÏÏÎ˘ ‰¯·Á‰ ÈÊ‡Ó ˙‡ ‰¯˘È‡ ÌÈ˘‰ ÏÎ

:ÈÎ Â˙Ú„ ÚÈ·Ó ‡Â‰ ,‰Ï‡˘· ˙Â¯ÓÒÓ ÚÂ·˜ÏÓ ÚÓ 

,·È˘Ó‰ „ˆÓ È¯ÒÂÓ È˙Ï· Â‡ È˜ÂÁ È˙Ï· ‰˘ÚÓ ÌÈÂÂ‰Ó ÌÈÓÂÏ˘˙‰Â ‰„ÈÓ·" 

.˙Â¯·Á‰ ˜ÂÁÏ (‡)198 ÛÈÚÒ 214 
Corporations Act 2001 ‰ÈÏ¯ËÒÂ‡· ;Civil Procedure Rules 1998 r. 19.9(3) ‰ÈÏ‚‡· Â‡¯ 215 
Canada Business Corporations ‰„˜· ;Companies Act 1993 s. 165 „ÏÈÊ ÂÈ· ;s. 237 

.Companies Act 1973 s. 266 ‰˜È¯Ù‡ ÌÂ¯„· ;Act s. 239 
.43y41 ˙Â¯Ú‰Ï ÍÂÓÒ· ËÒ˜Ë ÏÈÚÏ Â‡¯ ‰Ï‡ ÌÈÂÎÈÒÏ 216 

Henn & Â‡¯ ,ÂÊ ‰Ï‡˘· ‰˜ÂÏÁ ˙È˜È¯Ó‡‰ ‰˜ÈÒÙ‰ Ì‚ .57 (1)‡Ï „"Ù ,578/75 ‡"Ú 217 
.Alexander, supra note 76, §364 
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Â‡ ÌÈÏ‰Ó ˙ˆÚÂÓ „ˆÓ ‰ÓÎÒ‰ Ï˘ ‰ÁÂÎ· ÔÈ‡ ,¯Â·Èˆ‰ ˙·ÂË ˙‡ ÌÈ„‚Â Â‡
Â‡ ,ÂÈÏÚ ¯ÙÎÏ ‰ÈÂ˘Ú ‰È‡ ˙¯Ú¯ÚÓ‰ ˙ÓÎÒ‰ Ì‚Â ,Â¯È˘Î‰Ï ˙ÈÏÏÎ‰ ‰ÙÈÒ‡‰ 

.218"‰ÈÙÏÎ ˜˙˘‰ ˙ÂÈ‰Ï 

‰ÚÂÓ ÌÈÏÂÒÙ‰ ÌÈ˘ÚÓÏ ‰Ù˙Â˘ ‰˙ÈÈ‰˘ ˙Ú·Â˙‰ ÈÎ ,ÔÂ˜˙ÈÂ ËÙÂ˘‰ ¯·Ò ,Â˙ÓÂÚÏ 
Í¯„· ÂÊ Â˙˜ÒÓÏ ÚÈ‚‰ ÔÂ˜˙ÈÂ ËÙÂ˘‰ .˙¯Ê‚ ‰ÚÈ·˙· ÂÏÈÙ‡ ÌÈ‚· ÚÂ·˙ÏÓ ‰˙Ú 

:219ÍÒÓ ˙Ó¯‰ Ï˘ 

ÍÒÓ‰ ˙‡ ÌÈ¯‰Ï ‰„ÈÓ‰ ÔÓ ,ÔÂÓ‡ ˙¯Ù‰Â ˙ÈÓ¯˙ ,„ÁÂ˘ ÈÈÈÚ· ¯·Â„Ó˘ ÌÂ˜Ó" 
‰ÈÏÚ ‰ËÈÏ˘‰Â ,ÌÈËÚÓ ˙¯·Á ‡È‰ ‰¯·Á‰ .‰ÚÈ·˙‰ È¯ÂÁ‡Ó „ÓÂÚ ÈÓ ˙Â‡¯ÏÂ 
‰˙ÈÈ‰ ‰˘ 12-Ó ‰ÏÚÓÏ˘ ‡È‰ ‰„·ÂÚÂ „·Ï· È˘ÈÏ˘ ˙ÂÈÓ ÏÚ·Â ‚ÂÊ‰ È· È„È·
ÔÓ ‰ˆÙÁ ˘Ù·Â ÔÈÚ„ÂÈ· ‰ÏÎ‡Â ‰ÏÚ· Ï˘ ÌÈÏÂÒÙ‰ ÂÈ˘ÚÓÏ ‰Ù˙Â˘ ˙¯Ú¯ÚÓ‰ 

".in pari delicto ‰ÏÈÓ‰ Ô·ÂÓ ‡ÂÏÓ· ‰˙ÈÈ‰ ‡È‰ .‰Ê‰ ıÚ· ÂÏ˘·˘ ˙Â¯ÈÙ‰ 

.ÈÈÏÚ ˙Ï·Â˜Ó ‰È‡ "ÌÈËÚÓ ˙¯·Á" ‰¯·Á‰ Ï˘ ‰˙ÂÈ‰ ·˜Ú ÍÒÓ ˙Ó¯‰ Ï˘ ÂÊ Í¯„ 
Ì‡Â ,ÍÒÓ ˙Ó¯‰ ˜È„ˆ‰Ï È„Î ‰ÓˆÚÏ˘Î ‰· ÔÈ‡ ÌÈËÚÓ ˙¯·Á· ¯·Â„Ó˘ ‰„·ÂÚ‰
ÌÈËÚÓ ˙¯·Á ÔÈ· ‰Ê ¯˘˜‰· ÔÈÁ·‰Ï ÚÂ„Ó ,˙ÈÓ¯˙‰ È˘ÚÓ· ˙‚ÂÚÓ ÍÒÓ‰ ˙Ó¯‰ 
‰¯·ÁÏ ÌÈËÚÓ ˙¯·Á ÔÈ· ‰Ê ¯˘˜‰· ‰Á·‰Ï ÌÂ˜Ó ÔÈ‡ ,È˙Ú„Ï ?˙¯Á‡ ‰¯·ÁÏ 
‰ÚÈ·˙ ˘È‚‰Ï ÌÈÈ˜ÂÁ È˙Ï·‰ ÌÈ˘ÚÓÏ Û˙Â˘‰ ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ˙Ï‡˘ .‰ÏÂ„‚
ÚÈÙ˘È ‰¯·Á‰ Ï˘ ‰Ï„Â‚˘ ÈÏ· ,ÈÂ¯˜Ú‰ ¯Â˘ÈÓ· ˙Ú¯ÎÂÓ ˙ÂÈ‰Ï ‰ÎÈ¯ˆ ÌÈ‚· ˙¯Ê‚ 
Ì˙Â‡ ÏÚ Ú„È˘ Ú·Â˙‰ Ï˘ Â˙ÓÎÒ‰ Ì‡‰ ,˙ÈÂ¯˜Ú‰ ‰Ï‡˘· ‰„ÓÚ ˘·‚Ï ˘È .‰ÈÏÚ 

.˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰ÏÓ Â˙Â‡ ˙ÏÒÂÙ Ì‰Ó ‰‰ Û‡ ÈÏÂ‡Â ÌÈÈ˜ÂÁ È˙Ï· ÌÈ˘ÚÓ
ÏÚÂÙ ÂÈ‡ Ú·Â˙‰ ÈÎ" ˙¯Ê‚ ‰ÚÈ·˙ ÏÂ‰È ¯Â˘È‡Ï È‡˙Î Ú·Â˜ ˙Â¯·Á‰ ˜ÂÁ ,¯ÂÓ‡Î 
ÔÎÓ ̄ Á‡ÏÂ ,ÏÂÒÙ‰ ‰˘ÚÓÏ Û˙Â˘ ‰È‰˘ Ú·Â˙ ÈÎ ‰ÚËÏ ÌÂ˜Ó ̆ È .220"·Ï ÌÂ˙ ¯ÒÂÁ· 

.·Ï ÌÂ˙· ÏÚÂÙ ÂÈ‡ ,˙¯Ê‚ ‰ÚÈ·˙ Ï˘ ̇ ¯‚ÒÓ· ÂÈ‚· ‰ÚÈ·˙ ̆ È‚‰Ï ̆ ˜·Ó
ÚÂÓÏ ̆ È Ì‡ ‰Ï‡˘ ÂÈÙÏ ‰„ÓÚ ̄ ˘‡Î 221ÈÏ‚‡‰ ËÙ˘Ó‰ ˙È· ÚÈ‚‰ ‰ÓÂ„ ‰‡ˆÂ˙Ï 
Ì„Â˜ ÍÎ ·˜Ú ‰˙‰ ‰ÓˆÚ ‡È‰ ¯˘‡Î ,ÔÂÓ‡ ˙·ÂÁ ˙¯Ù‰ ÔÈ‚· ÚÂ·˙Ï ˙ÂÈÓ ˙ÏÚ·Ó 
˙¯‚ÒÓ· .‰¯·Á· ̇ ÂÈÓ ÈÏÚ· ÂÈ‰˘ ,‚ÂÊ È·· ‰È‰ ̄ ·Â„Ó ‰Ê ‰¯˜Ó· Ì‚ .‰ÚÈ·˙‰ ̇ ˘‚‰Ï
ÍÎ· ‰¯·ÁÏ ̄ ÂË˜¯È„Î ·Á˘ ÔÂÓ‡‰ ̇ ·ÂÁ ̇ ‡ ̄ Ù‰ ÏÚ·‰˘ ‰Ï‚˙‰ Ì‰ÈÈ· ÔÈ˘Â¯È‚ ÈÎÈÏ‰ 
‰˙ÈÈ‰˘ ̇ ¯Á‡ ‰¯·ÁÏ ÔÈÚ˜¯˜Ó ̇ ˜ÒÚÏ ÒÎÈ‰Ï ̇ ÂÓ„Ê‰ ‰¯·Á‰Ó ÔÈ„Î ‡Ï˘ ̄ È·Ú‰˘ 
ÔÈ„Î ‡Ï˘ ÏÚ·‰ ˜ÈÙ‰˘ ÁÂÂ¯‰Â ,È˘È‡‰ „ÓÚÓ‰ ÈÎÈÏ‰· ‰ÎÈ˘Ó‰ ‰˘È‡‰ .Â˙ËÈÏ˘· 

.62 'Ú· ,Ì˘ 218 
.66y65 'Ú· ,Ì˘ 219 

.˙Â¯·Á‰ ˜ÂÁÏ (‡)198 ÛÈÚÒ 220 
Gower and Davies, supra Ì‚ Â‡¯ .Nurcombe v. Nurcombe [1985] 1 All E.R. 65 (C.A) 221 
Fletcher Cyclopedia of the Law of Private ˙È¯·‰ ˙Âˆ¯‡· Ì‚ ÂÂ˘‰ .note 29, at p. 457 

.Corporations §5862 

122 



˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

‰˘È‚‰ ÔÎÓ ¯Á‡Ï .‰Ï‡ ÌÈÎÈÏ‰· ‰˘È‡‰ ‰Ï·È˜˘ ÌÂÎÒ‰ ˙˜ÈÒÙ ˙Ú· ÔÂ·˘Á· Á˜Ï
·Á˘ ÔÂÓ‡‰ ˙·ÂÁ ˙¯Ù‰ ·˜Ú ˜ÈÙ‰˘ ÁÂÂ¯‰ ˙¯ÊÁ‰Ï ÏÚ·‰ „‚ ˙¯Ê‚ ‰ÚÈ·˙ ‰˘È‡‰ 
ÈÎÈÏ‰· ‰ÎÈ˘Ó‰·˘ ÂÚ·Â˜· ,‰˙ÚÈ·˙ ̇ ‡ ‰Á„ ‰Â˘‡¯ ‰‡Î¯Ú· ËÙ˘Ó‰ ˙È· .‰¯·ÁÏ 
‰¯Á· ‰È˙Â·˜Ú· ̃ ÈÙ‰˘ ÁÂÂ¯‰Â ÏÚ·‰ È„È ÏÚ ‰·ÂÁ‰ ̇ ¯Ù‰ ‰Ï ‰Ú„Â˘ ̄ Á‡Ï ̇ Â˘È‡‰
ÁÂÂ¯‰˘ ÔÂÚËÏÓ ÍÎ ̄ Á‡ ‰ÚÂÓ ‡È‰Â ,ÏÚ·Ï ÍÈÈ˘‰ ‰ÊÎ ̇ ¯Â˙· ÁÂÂ¯Ï ÒÁÈÈ˙‰Ï ̇ Ú·Â˙‰ 
‰¯·Á‰ ̇ ·ÂËÏ ̇ ¯Ê‚ ‰ÚÈ·˙· ̇ Ú·Â˙ ‡È‰˘ ÔÂÂÈÎ˘ ‰ÚË· ‰¯Ú¯Ú ‰˘È‡‰ .‰¯·ÁÏ ÍÈÈ˘ 
‰Á„ ÌÈ¯ÂÚ¯ÚÏ ËÙ˘Ó‰ ˙È· .‰ÚÈ·˙‰ ˙Â‡ˆÂ˙· ‰Ï˘ È˘È‡‰ Ò¯ËÈ‡· ·˘Á˙‰Ï ÔÈ‡
Ú·Â˙‰ Ï˘ Â˙Â‚‰˙‰ ˙‡ ÔÂ·˘Á· ˙Á˜Ï È‡˘¯ ËÙ˘Ó‰ ˙È· ÈÎ ÂÚ·Â˜· ,¯ÂÚ¯Ú‰ ˙‡ 

.‰¯·Á‰ Ì˘· ‰ÚÈ·˙ ̇ ˘‚‰ ÂÏ ̄ ˘Ù‡Ï ÈÂ‡¯‰ ÔÓ Ì‡ ‰Ï‡˘· ‰Ú¯Î‰‰ Í¯ÂˆÏ 
˙È·Ï ¯˘Ù‡Ï ‰„ÚÂ˘ ˙ÈÏ¯Â„ˆÂ¯Ù Í¯„ ‡È‰ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ÈÎ Ú·˜ Lawton L.J. 
˙ÂÈÓ ÏÚ· È„È ÏÚ Â‡ Z ÌÈÏ‰Ó È„È ÏÚ ˙ËÏ˘˘ ‰¯·Á ˙·ÂËÏ ˜„ˆ ˙Â˘ÚÏ ËÙ˘Ó‰ 
‡ÏÂ ‰¯·Á‰ ˙·ÂËÏ ˙‡Ê ˙Â˘ÚÏ ‰Ï‡Î ÌÈÎÈÏ‰· Á˙ÂÙ‰ ÏÚ .‰¯Â˘Î ‡Ï˘ Â‚‰˘ Z 
Ú·Â˙‰ ‡Â‰ ˙¯Ê‚‰ ‰ÚÈ·˙· Ú·Â˙‰ ÈÎ ÚÎ˙˘‰Ï ËÙ˘Ó‰ ˙È· ÏÚ .˙¯Á‡ ‰¯ËÓÏ
‰Ï‡˘ ‰ÚÈ„È· ‰·ÂÁ‰ ˙¯Ù‰ Ï˘ ˙Â¯ÈÙ‰Ó ˙Ú·Â˙‰ ‰˙‰ ‰Ê ‰¯˜Ó·˘ ¯Á‡Ó .ÔÂÎ‰ 

.‰˙ÚÈ·˙Ï ÌÂ˜Ó ÔÈ‡ ,‰¯·Á‰ ÔÂ·˘Á ÏÚ ÂÏ·˜˙‰ 
¯˘ÂÈ Ï˘ ËÙ˘Ó ˙È· ¯˘Ù‡È ‡Ï ÂÈÙÏÂ ,·Á¯ ÏÏÎ Ú·˜ Browne-Whilkinson ËÙÂ˘‰ 
˙ÂÏÂÎÈ ÂÈ‰˘ ˙ÂÈÏÈ·ËÈÂÂ˜‡ ˙Â‚‰ ˘È ¯˘‡Î ,˙¯Ê‚ ‰ÚÈ·˙· ÁÈÏˆ‰Ï ˙ÂÈÓ ÏÚ·Ï 

.È˘È‡ ÔÙÂ‡· ˙ÂÈÓ‰ ÏÚ· È„È ÏÚ ˙˘‚ÂÓ ‰˙ÈÈ‰˘ ‰ÚÈ·˙· ÌÈÚ·˙Ï „ÂÓÚÏ 
ÒÁÈÈ˙ÓÂ ‰¯·Á‰ ˙ÚÈ·˙· ˙È˙Â‰Ó ‰ÈÁ·Ó ¯·Â„Ó˘ ÍÎÓ ‡ÂÙ‡ ÌÏÚ˙Ó ËÙ˘Ó‰ ˙È· 

.222‰Ï˘ ˙È˘È‡ ‰ÚÈ·˙ ÂÊ ‰˙ÈÈ‰ ÂÏÈ‡Î ˙Ú·Â˙‰ Ï‡ 
‰ÏÂÂÚ‰ ÚÂˆÈ·Ï Û˙Â˘ ‰È‰˘ ˙ÂÈÓ ÏÚ· Ï˘ Â˙Â¯È˘Î ˙‡ ˙ÏÏÂ˘ ˙ÈÏ‚‡‰ ‰ÎÏ‰‰ 

.223‰ÏÂÂÚ ‰˙Â‡ ÔÈ‚· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï 
˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï Â˙ÂÎÊ ˙‡ ÚÂÓÏ È„Î Ú·Â˙‰ Ï˘ ‰ÓÎÒ‰· È„ Ì‡ ‰Ï‡˘‰ 
‰Ú¯Î‰Ï ˘Ó˘È˘ ÔÁ·Ó‰ ÈÎ Ú·˜ Hart ËÙÂ˘‰ . 224 Knight v. Frost ÔÈÈÚ· ‰Â„ 
ÏÁ˘ ‰ÊÏ ‰ÓÂ„ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï Â˙ÂÎÊ ˙‡ ˙ÏÏÂ˘ ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÓÎÒ‰ Ì‡
˜Â„·Ï ËÙ˘Ó‰ ˙È· ÏÚ .ÂÈÙÏÎ ÌÈÂÓ‡‰ ˙·ÂÁ ˙¯Ù‰Ï ‰‰ Ï˘ ‰ÓÎÒ‰ Ï˘ ‰¯˜Ó· 
‡Â‰ ,Â˙ÓÎÒ‰ Û‡ ÏÚ˘ ¯˘ÈÂ ˜„Âˆ ‰Ê Ì‡ Ô‰ÈÙ ÏÚ ËÈÏÁ‰ÏÂ ‰¯˜Ó‰ ˙Â·ÈÒ ÏÎ ˙‡ 
Ô‰È·‚Ï˘ ̇ Â„·ÂÚ‰ È·‚Ï ‰ÚËÂ‰ Ú·Â˙‰ ̄ ˘‡Î .225ÔÓ‡‰ ˙‡ ÚÂ·˙Ï ÔÎÓ ¯Á‡Ï ‰˘¯ÂÈ 

.226˙¯Ê‚ ‰ÚÈ·˙ ̇ ˘‚‰Ï ̇ ÂÎÊ‰ ̇ ‡ ÂÓÓ ÏÂÏ˘Ï ÔÈ‡ Â˙ÓÎÒ‰ ̇ ÒÁÈÈ˙Ó 

Ì‰Ó ˙ÚÂÓ ‰˘È‡‰ Ï˘ ‰˙Â‚‰˙‰ ‰˙ÈÈ‰ ‡Ï ÌÈÙÒÂ ˙ÂÈÓ ÈÏÚ· ‰¯·Á· ÂÈ‰ ÂÏÈ‡˘ Ô·ÂÓ 222 
.‰¯·Á‰ Ì˘· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰ÏÓ 

.Konamaneni v. Rolls-Royce Industrial Power (India) Ltd. [2002] 1 All E.R. 979 (Ch.D.) 223 
.[1999] 1 BCLC 364 (Ch.D.) 224 

.Ì˘ 225 

.Ì˘ 226 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

‰ÚÈ·˙‰ ˙˘‚‰Ï ÚÈÓ‰ ˙ÚÙ˘‰ .2 

˙È· ÏÂÎÈ ,˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰ÏÂ‰È ¯Â˘È‡Ï È‡˙ Ú·Â˙‰ Ï˘ Â·Ï ÌÂ˙ ˙ÂÈ‰·
.‰ÚÈ·˙‰ ˙˘‚‰· ˙ÂÈÓ‰ ÏÚ· Ï˘ ÂÈÚÈÓ· Ì‚ ·˘Á˙‰Ï ËÙ˘Ó‰ 

˘È‚‰Ï Â˙ÂÎÊ ˙‡ ÌÈÏÏÂ˘ ÔÎ ÏÚÂ ,Ú·Â˙‰ Ï˘ Â·Ï ÌÂ˙· ÌÈÓ‚ÂÙ ÌÈÏÂÒÙ ÌÈÚÈÓ 
Â˙Â¯È˘Î ̇ ‡ ËÙ˘Ó‰ ̇ È· ÏÒÙ ̇ Â¯·Á‰ ̃ ÂÁ Ï˘ Û˜Â˙Ï Â˙ÒÈÎ ÈÙÏ „ÂÚ .˙¯Ê‚ ‰ÚÈ·˙
ÌÈÈ˘È‡ ÌÈÏÂ˜È˘ Â„ÓÚ ÂÈÈÚ „‚Ï˘ ÌÚË‰Ó ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ 
˙‡ ÂÚÈ‰˘ ÌÈÏÂÒÙ‰ ÌÈÚÈÓÏ ÒÁÈÈ˙‰ ËÙ˘Ó‰ ˙È· .227‰¯·Á‰ Ï˘ ‰ÈÈÈÚ ‡ÏÂ ÂÏ˘ 
Â˙Â¯È˘Î ̇ ÏÈÏ˘ .˙¯Ê‚ ‰ÚÈ·˙ ̇ ˘‚‰Ï Â˙ÂÎÊ ̇ ‡ ÌÈÏÏÂ˘Î ‰ÚÈ·˙‰ ̇ ‡ ̆ È‚‰Ï ̆ ˜·Ó‰
˜ÂÁ ˙˜È˜Á ÈÙÏ ‚‰˘ ˜„ˆ ÈÏÂ˜È˘ Ï˘ ÈÏÏÎ‰ ÔÁ·Ó‰ ÁÂÎÓ Ì˘ ‰˙˘Ú ˘˜·Ó‰ Ï˘ 
ÂÓÂÈ˜Ï ‰˘È¯„‰ ÁÂÎÓ ,˙Â¯·Á‰ ̃ ÂÁ Ï˘ Â˙ÏÈÁ˙ ̄ Á‡Ï Ì‚ ‰ÙÈ ÂÊ ‰ÎÏ‰˘ Ô·ÂÓ .˙Â¯·Á‰ 

.Ú·Â˙‰ Ï˘ ·Ï ÌÂ˙ Ï˘ 
˙¯Ê‚ ‰ÚÈ·˙ ÈÏ‚‡‰ ËÙ˘Ó‰ ̇ È· ‰Á„ ,ÍÎ .˙Â¯Á‡ ËÙ˘Ó ̇ ÂËÈ˘· Ì‚ ̇ Ï·Â˜Ó ÂÊ ‰˘È‚ 
‰ÚÈ·˙‰ ˙˘‚‰ È¯ÂÁ‡Ó „ÓÚ˘ ÚÈÓ‰ ¯˘‡Î ,‰¯·Á· ˙ÂÈÓ ˙ÏÚ· È„È ÏÚ ‰˘‚Â‰˘ 
.228Ì‰È‡Â˘È· ¯·˘Ó ·˜Ú ÔÂ˘‡¯‰ Ú·˙‰ ÔÈ·Ï ˙Ú·Â˙‰ Ï˘ ‰˙· ÔÈ· ÍÂÒÎÒ ‰È‰ 
˙‡ ÚÎ˘Ï ‰˙ÈÈ‰ Ú·Â˙‰ Ï˘ Â˙¯ËÓ ¯˘‡Î ,˙¯Ê‚ ‰ÚÈ·˙Ï ‰˘˜· ‰˙Á„ ‰ÈÏ¯ËÒÂ‡· 
ÂÈ˙ÂÈÓ ˙‡ ˘ÂÎ¯Ï Â‡ ‰¯·Á‰ È„È ÏÚ „„È·È„ ˙˜ÂÏÁÏ ÌÈÎÒ‰Ï ÌÈ¯Á‡‰ ˙ÂÈÓ‰ ÈÏÚ· 
˙ÂÈÓ ÏÚ· Ï˘ Â˙ÚÈ·˙ ̇ ÂÁ„Ï ̆ È ÈÎ ,˙È¯·‰ ̇ Âˆ¯‡· ̃ ÒÙ ,ÍÎÏ ‰ÓÂ„· .229Ú·Â˙‰ Ï˘ 
˙ÂÎÊ ˙‡ ÏÂÏ˘Ï ÔÈ‡ ÌÏÂ‡ ,‰¯Á˙Ó ˜ÒÚ Ï˘ Ò¯ËÈ‡ ‰ÚÈ·˙‰ ˙˘‚‰· ˙¯˘Ï ˘˜È·˘ 
‰¯˘Ù ‚È˘‰Ï ‡Â‰ ‰ÚÈ·˙‰ ˙˘‚‰· ÂÏ˘ ÚÈÓ‰˘ ÍÎ ·˜Ú ˙ÂÈÓ‰ ÏÚ· Ï˘ ‰ÚÈ·˙‰ 
È˘È‡ ÔÙÂ‡· ̇ Â‰ÈÏ Ú·Â˙‰ Ï˘ ÂÂˆ¯ ÈÎ ̃ ÒÙ ‰„˜· Ì‚ .230ÂÏ˘ ÌÈÒ¯ËÈ‡‰ ̇ ‡ ̇ ¯˘˙˘ 
ÚÈ‚‰Ï ̆ È ‰ÓÂ„ ‰˜ÒÓÏ .231Ú·Â˙‰ Ï˘ Â·Ï ÌÂ˙· Ì‚ÂÙ ÂÈ‡ ̇ ¯Ê‚‰ ‰ÚÈ·˙‰ ̇ ÁÏˆ‰Ó 
˙‡ ̆ Î¯˘ ̇ ÂÈÓ ÏÚ· Ï˘ Â˙ÚÈ·˙ ̇ ‡ ‰˙Á„ ‰˜ÈÒÙ‰ ,ÏÈÚÏ ÂÈ‡¯˘ ÈÙÎ .232Ï‡¯˘È· Ì‚ 
˙¯Ê‚ ‰ÚÈ·˙ ̇ ˘‚‰ ‰¯˘Ù‡ ̇ ÈÏ‡¯˘È‰ ‰˜ÈÒÙ‰˘ ̄ Á‡Ó .‰ÚÈ·˙‰ ̇ ˘‚‰ Ì˘Ï ÂÈ˙ÂÈÓ
,‰ÚÈ·˙Ï ÒÈÒ· ˘Ó˘Ó‰ ‰˘ÚÓ‰ ÚÂ¯È‡ ˙Ú· ˙ÂÈÓ ÏÚ· ‰È‰ ‡Ï Ú·Â˙‰˘ ÌÈ¯˜Ó· Ì‚ 
ÂÈÚÈÓ· ‰ÊÎ ‰¯˜Ó· Ú·Â˙‰ Ï˘ ‰„ÈÓÚ‰ ˙ÂÎÊ· ¯ÈÎ‰Ï ˙ÂÂÎ‰ ̄ ÒÂÁ ˙‡ ¯È·Ò‰Ï Ô˙È 
ÂÓ¯‚˘ ÌÈ˜Ê ÏÚ ̇ ÂÈÓ‰ ÏÚ· Ï˘ ÈÂÙÈ˘Ï ÌÂ¯‚Ï Â„ÚÂ ‡Ï ÂÊ ‰˘È‚ ÈÙÏ˘ Z Ú·Â˙‰ Ï˘
‰˜ÈÒÙ .233˙Â¯Ê ˙Â¯ËÓÏ ÍÂÒÎÒ ¯ÂˆÈÏ È„Î ‡Ï‡ ,‰¯·ÁÏ Ô˙ÈÈ˘ ÈÂˆÈÙ‰ ˙ÂÚˆÓ‡· ÂÏ 

.29 ‰¯Ú‰ ÏÈÚÏ ,·Â„Â¯ ÔÈÈÚ· Â‡¯ 227 
.Barrett v. Duckett [1995] 1 BCLC 243 (C.A.) 228 

.Goozee v. Graphic World Group Holdings Ltd. (2002) 42 ACSR 534 229 
.Henn & Alexander, supra note 76, §363 230 

.Title v. Harris (1990) 67 D.L.R. (4th) 619, 628 231 
.Prince, supra note 167, at pp. 506y509 ‰ÈÏ¯ËÒÂ‡· Ì‚ ÂÂ˘‰ 232 

,¯˜‰ÓÂ‡· ÔÈÈÚ· ‰˘ÚÓÏ ‰ÎÏ‰ ,˙Â¯·Á‰ ÈÈ„ Ï˘ ‰È¯Â‡È˙‰ Ï˘ ‰ÓÂ˘ÈÈ ˙˜È„· ,Ï˘ÓÏ ,ÂÓÎ 233 
.104 ‰¯Ú‰ ÏÈÚÏ 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

‰˘È¯„‰ Ï˘ ˜ÂÁÏ ‰ÒÎ‰‰ ¯Â‡Ï ,˙Â¯·Á‰ ˜ÂÁ ¯Á‡Ï˘ ÈËÙ˘Ó‰ ·ˆÓÏ Ì‚ ˙Ó‡Â˙ ÂÊ
.Ú·Â˙‰ Ï˘ ·Ï ÌÂ˙ ÌÂÈ˜Ï 

‰¯·Á‰ È˜ÒÚ· ˙Â¯Á˙ .3 

˘È‚‰Ï ˘˜·Ó‰ ˙ÂÈÓ ÏÚ· Ï˘ Â·Ï ÌÂ˙· Ì‚Ù ÏÈË‰Ï ‰ÈÂ˘Ú ‰¯·Á‰ È˜ÒÚ· ˙Â¯Á˙ 
ÌÚË‰Ó ˙¯Ê‚ ‰ÚÈ·˙ ¯Â˘È‡Ï ‰˘˜· ¯È‡Ó-˙¯˜ ˙ËÙÂ˘‰ ‰˙Á„ ÍÎ .˙¯Ê‚ ‰ÚÈ·˙
·˜ÚÂ ˘˜·Ó‰ Ï˘ Â·Ï ÌÂ˙· ‰˙ÚÈ·˜ ÈÙÏ ‰Ó‚Ù ÂÊ ˙Â¯Á˙ .‰¯·Á· ‰¯Á˙‰ ˘˜·Ó‰˘ 

.234˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï Â˙ÂÎÊ· Z ÍÎ 

˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ÌÈˆÈ¯Ó˙ .Â 

‡Â·Ó .1 

Ï˘ ‰È˙Â¯ÈÙ· ‰ÎÂÊ‰˘ È¯‰ ,‰¯·Á‰ Ï˘ ‰ÚÈ·˙Î ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰˙Â‰Ó ¯Â‡Ï 
.˙ÂÈÓ‰ ÏÚ· Ì‚ ÍÎÓ ‰‰ÈÈ ÔÈÙÈ˜Ú·˘ Ô·ÂÓ .‰¯·Á‰ ‡È‰ ‰ÁÏˆ‰· ¯˙ÎÂ˙ Ì‡ ‰ÚÈ·˙‰ 
˙ÁÏˆ‰Ó ˜ÈÙ‰Ï ÈÂ˘Ú ‡Â‰˘ ˙ÏÚÂ˙‰ ,˙ÂÈÓ Ï˘ ‰Ë˜ ˙ÂÓÎ Ú·Â˙‰ È„È· ¯˘‡Î
‰ÚÈ·˙‰ ÏÂ‰È· ̇ ÂÎÂ¯Î‰ ̇ Â‡ˆÂ‰· ̇ ‡˘Ï ÂÈÏÚ ,‡ÒÈ‚ Í„È‡Ó .235˙È¯ÚÊÓ ‡È‰ ‰ÚÈ·˙‰ 
ÈÏÚ· .‰ÚÈ·˙‰ ˙‡ ËÙ˘Ó‰ ˙È· ‰Á„È Ì‡ ÌÈÚ·˙‰ ˙Â‡ˆÂ‰· ·ÈÈÁ˙‰Ï Û‡ ÏÂÏÚ ‡Â‰Â 
ÈÏÚ· ÈÎ ÌÚ„ÂÈ· ,‰¯·ÁÏ ̃ Ê ̇ ÓÈ¯‚ ÍÂ˙ Ì˙·ÂËÏ ‰Ê ·ˆÓ ÏˆÏ ÌÈÏÂÏÚ ‰¯·Á· ‰ËÈÏ˘‰
‰ÚÈ·˙ ˙˘‚‰Ó ÂÚÓÈÈ ,˙ÂÈÓ Ï˘ ‰Ë˜ ˙ÂÓÎ· „Á‡ ÏÎ ÌÈ˜ÈÊÁÓ‰ ,ÌÈ¯Á‡‰ ˙ÂÈÓ‰ 
‰ÚÈ·˙ ̆ È‚‰Ï ̇ ÂÈÓ ÈÏÚ·Ï ıÈ¯Ó˙ Â˘Ó˘È˘ ÌÈÂ‚Ó ̄ ÂˆÈÏ ̆ È ‰Ê ·ˆÓ ÚÂÓÏ È„Î .Ì„‚ 
;˙Â‡ˆÂ‰ ̄ ÊÁ‰ :ÌÈˆÈ¯Ó˙ Ï˘ ÌÈ‚ÂÒ ‰˘ÂÏ˘ ̇ ˜Ú‰ ̄ ˘Ù‡Ó ̇ Â¯·Á‰ ̃ ÂÁ .‰¯·Á‰ Ì˘·
˙˘‚‰ ̄ Â˘È‡ ÌÚ ÌÂÏ˘˙‰ ̇ ·˘‰· ‰¯·Á‰ ·ÂÈÁÂ ËÙ˘Ó ̇ È· ̇ ¯‚‡Ï „ÁÂÈÓ ̄ ÂÚÈ˘ ̇ ÚÈ·˜ 

.‰ÚÈ·˙‰ ̇ ‡ ̆ È‚‰˘ ̇ ÂÈÓ‰ ÏÚ·Ï ‰ÚÈ·˙‰ ̇ Â¯ÈÙÓ ̃ ÏÁ ̇ ˜Ú‰Â ;‰Ú·Â˙‰ 

˙Â‡ˆÂ‰ ¯ÊÁ‰ .2 

Â˙ÂÎÊ· ¯ÈÎ‰Ï ÈÂ‡¯‰ ÔÓ ,‰¯·Á‰ Ï˘ ‰·È¯ ˙‡ ·È¯Ï ÔÎÂÓ ‰È‰È ˙ÂÈÓ ÏÚ·˘ È„Î
.‰ÚÈ·˙‰ Í¯ÂˆÏ ‡ÈˆÂ‰˘ ˙Â‡ˆÂ‰‰ ¯ÊÁ‰Ï 

ÈÂÒÈÎÏ ‰¯·Á‰ Ï˘ ˘‡¯Ó ÔÂÓÈÓ Ï·˜Ï Ú·Â˙‰ Ï˘ Â˙ÂÎÊ· ¯ÈÎÓ ÂÈ‡ ˙Â¯·Á‰ ˜ÂÁ 
.‰ÚÈ·˙· ‰ÎÊ˘ ‰¯˜Ó· Ì‚ ˙‡ÊÂ ,ÂÈ˙Â‡ˆÂ‰ ¯ÊÁ‰ ˙‡ ‰¯·Á‰Ó Ï·˜Ï ÔÎÂ ÂÈ˙Â‡ˆÂ‰ 

.169 ‰¯Ú‰ ÏÈÚÏ ,ÒÈ˜ÏËÈ¯ ÔÈÈÚ 234 
.262ß ,38 ‰¯Ú‰ ÏÈÚÏ ,‰È'ˆ˜Â¯Ù Ì‚ Â‡¯ 235 
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‡˘ÂÏ ÒÁÈÈ˙Ó ˜ÂÁ‰ .ËÙ˘Ó‰ ˙È· È„È· ˙Â‡ˆÂ‰‰ ˙Ï‡˘· ‰Ú¯Î‰‰ ˙‡ ¯È‡˘Ó ˜ÂÁ‰
‰ÚÈ·˙‰ Ï˘ ‰˙˘‚‰ ¯Â˘È‡ ¯Á‡Ï˘ ·Ï˘Ï ˙ÒÁÈÈ˙Ó ˙Á‡‰ .˙Â‡¯Â‰ È˙˘· ˙Â‡ˆÂ‰‰ 
ÔÈ„‰ ˜ÒÙ Ô˙Ó Ï˘ ·Ï˘Ï ˙ÒÁÈÈ˙Ó ˙¯Á‡‰ ‰‡¯Â‰‰ .‰ÙÂ‚Ï ‰¯Â¯È· Ì¯ËÂ ˙¯Ê‚‰ 

.‰ÙÂ‚ ˙¯Ê‚‰ ‰ÚÈ·˙· 
ËÙ˘Ó‰ ˙È· ˙‡ ˜ÂÁ‰ ÍÈÓÒÓ ,‰ÚÈ·˙‰ ˙˘‚‰ ¯Â˘È‡ ¯Á‡Ï˘ ÔÂ˘‡¯‰ ·Ï˘· 
‰·Â¯Ú „È˜Ù‰Ï Â‡ ÂÈ˙Â‡ˆÂ‰ ÈÂÒÈÎÏ Ú·˜È˘ ÌÈÓÂÎÒ Ú·Â˙Ï ÌÏ˘Ï ‰¯·ÁÏ ˙Â¯Â‰Ï" 
ÔÈ‚· ‰‡ˆÂ‰‰ ‡È‰ Ú·Â˙Ï ‰˙·˘‰ ˙‡ ·ÈÈÁÓ ˜ÂÁ‰˘ ‰„ÈÁÈ‰ ‰‡ˆÂ‰‰ .236"ÌÓÂÏ˘˙Ï 
˙È·Ï ‰˜ÂÓ ̇ Â‡ˆÂ‰‰ ̄ ˙È È·‚Ï .237˙¯Ê‚‰ ‰ÚÈ·˙‰ ̇ ˘‚‰ ̇ Ú· Ú·Â˙‰ ÌÏÈ˘˘ ‰¯‚‡‰ 

.ÌÓÏ˘Ï ‰¯·Á‰ ̇ ‡ ·ÈÈÁÏ Ì‡ ̇ Ú„ ÏÂ˜È˘ ËÙ˘Ó‰ 
¯·Î ÂÈ˙Â‡ˆÂ‰ ÔÂÓÈÓÏ ˙¯Ê‚ ‰ÚÈ·˙· Ú·Â˙ Ï˘ Â˙ÂÎÊ· ‰¯ÈÎ‰ ˙ÈÏ‚‡‰ ‰˜ÈÒÙ‰
Ì‚ Ì˘ ‰Ú·˜ .ÍÈÏ‰‰ ÌÂÈÒÏ Ì„Â˜Â ‰ÚÈ·˙‰ ˙˘‚‰ ¯Â˘È‡ Ï˘ ÈÂ˘‡¯‰ ·Ï˘· 
¯ÊÁ‰ ˙‡ Ï·˜Ï ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚Ó‰ ˙ÂÈÓ‰ ÏÚ·Ï ˙¯˘Ù‡Ó‰ ,˙„ÁÂÈÓ ‰¯Â„ˆÂ¯Ù 
,˙Â‡¯Â‰ ˙Ï·˜Ï ËÙ˘Ó‰ ˙È·Ï ex parte ‰ÂÙ ËÂÚÈÓ‰ ˙ÂÈÓ ÏÚ· :‰ÈÙÏÂ ,ÂÈ˙Â‡ˆÂ‰
ÏÂÎÈ ËÙ˘Ó‰ ˙È· .‰ÚÈ·˙‰ ˙Â¯È·ÒÏ ÒÁÈ· ˙ÈËÙ˘Ó ˙Ú„ ˙ÂÂÁ· ˙ÎÓ˙ Â˙˘˜·˘Î 
,ÏÂÎÈ ‡Â‰ .ex parte ËÈÏÁ‰Ï ÍÈ¯ˆ ÂÈ‡ ËÙ˘Ó‰ ˙È· .ÌÈÎÈÏ‰‰ Í˘Ó‰ ˙‡ ¯˘‡Ï 
,ËÂÚÈÓ‰ ˙ÂÈÓ ÈÏÚ·Ó ¯˙ÂÈÏ Â‡ „Á‡Ï ‰Ú„Â‰ ˙¯ÈÒÓ ˘Â¯„Ï ,ÔÂÎÏ ‡ˆÂÓ ‡Â‰ Ì‡
¯ÂÓ‡‰ ÈÓ„˜Ó‰ ÍÈÏ‰‰ .‰¯È·Ò ˙Â„‚˙‰ ˙ÓÈÈ˜ Ì‡ ˜Â„·Ï È„Î ,ÌÈ¯Á‡‰ Ï˘ ÌÈ‚ÈˆÎ 
ÏÚ·Ï ‰¯È·Ò ‰ÏÈÚ ˘È Ì‡‰ ÂÓˆÚ ÏÂ‡˘Ï ËÙÂ˘‰ ÏÚ .¯˜È È˙Ï·Â ËÂ˘Ù ˙ÂÈ‰Ï ·ÈÈÁ 
Ï˘ Â˙ÂÎÊ ˙‡ ¯˘‡È ,˙È·ÂÈÁ ‰·Â˘˙‰ Ì‡Â ,‰¯·Á‰ ÔÂ·˘Á ÏÚ ‰ÚÈ·˙ ˙˘‚‰Ï ˙ÂÈÓ‰
Ú·Â˙‰ Ï˘ Â˙ÂÎÊ· ̄ ÈÎ‰Ï ÈÂ‡¯ Ì‡ ËÙ˘Ó‰ ̇ È· Ú·˜È ÂÈÙÏ˘ ÔÁ·Ó‰ .238ÔÂÓÈÓÏ Ú·Â˙‰ 
ÔÈÈÚ· Ú‚Â È˙Ï·Â ¯˘È ÔÂÈ¯ÂË˜¯È„ Ì‡‰ ‡Â‰ ‰¯·Á‰ È„È ÏÚ ‰ÚÈ·˙‰ ˙Â‡ˆÂ‰ ÔÂÓÈÓÏ 
Ì‡ ‰Ï‡˘Ï ¯˘‡· .239‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ˙·ÂËÏ ‡È‰ ‰ÚÈ·˙‰ ˙˘‚‰˘ ¯Â·Ò ‰È‰
‰˜ÈÒÙ· ˙ÂÚ„ È˜ÂÏÈÁ ÂÚÏ‚˙ ÂÊ ‰Ú¯Î‰Ï ÈË·Ï¯ ÏÂ˜È˘ ‡Â‰ Ú·Â˙‰ Ï˘ ÈÙÒÎ‰ Â·ˆÓ 
ÂÈ˙Â‡ˆÂ‰ ÔÈ‚· ÈÂÙÈ˘Ï Ú·Â˙‰ Ï˘ Â˙˘˜· ˙Ï·˜ ˙‡ ‰Ï˙ Walton ËÙÂ˘‰ .˙ÈÏ‚‡‰ 
˙‡˘Ï ÂÏ ̄ ˘Ù‡Ó‰ ·ÂË ÈÙÒÎ ·ˆÓ· Ú·Â˙‰ Ì‡ ,Â˙˘È‚Ï .240Ú·Â˙‰ Ï˘ ÈÙÒÎ‰ Â·ˆÓ· 
Ô‰· ‡˘˘ ˙Â‡ˆÂ‰‰ ÔÈ‚· ÂÈÂÙÈ˘ ÏÚ ËÙ˘Ó‰ ˙È· ‰¯ÂÈ ‡Ï ,˙ÂÈÙÒÎ‰ ˙ÂÈÂÏÚ· ÂÓˆÚ· 
ÈÂÙÈ˘Ï Ú·Â˙ Ï˘ Â˙ÂÎÊ· Wheeler ËÙÂ˘‰ ̄ ÈÎ‰ ,˙‡Ê ̇ ÓÂÚÏ .˙¯Ê‚‰ ‰ÚÈ·˙‰ ̇ ˘‚‰Ï 

.241˙ÈÙÒÎ ˙ÏÂÎÈ ÏÚ· Â˙ÂÈ‰ Û‡ ÏÚ ÂÈ˙Â‡ˆÂ‰ ÔÈ‚· 

.˙Â¯·Á‰ ˜ÂÁÏ (2)(·)199 ÛÈÚÒ 236 
.3 'ÒÓ ÔÂ˜È˙ ˙ÂÚˆÓ‡· ÂÂ˜È˙ ¯Á‡Ï ,˙Â¯·Á‰ ˜ÂÁÏ (·)199 ÛÈÚÒ 237 

Wallelrsteiner v. Moir (No. 2) [1975] 1 All E.R. 849, 859 ÔÈÈÚ· Lord Denning È¯·„ 238 
Scarman L.J, ibid, at p.  È¯·„Â Buckley L.J, ibid, at pp. 869y870 È¯·„ Ì‚ Â‡¯ .(C.A.) 

.871 
.Jaybird Group v. Greenwood [1986] B.C.L.C. 319, 321 239 

.Smith v. Croft [1986] 1 W.L.R. 580, 597 240 
.Jaybird Group Ltd. v. Greenwood, supra note 239 241 
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˙Â‡ˆÂ‰ Ú·Â˙Ï ÌÏ˘Ï ‰¯·Á‰ ˙‡ ·ÈÈÁÏ ËÙ˘Ó‰ ˙È· ˙‡ ‡Â‰ Û‡ ÍÈÓÒÓ È„˜‰ ˜ÂÁ‰
˙Ï‡˘· ÔÂ„Ï ‡È‰ ‰ÈÂ‡¯‰ ˙ÂÈÈ„Ó‰ ÏÏÎ Í¯„· ÈÎ ‰Ú·˜ ˙È„˜‰ ‰˜ÈÒÙ‰ .242ÌÈÈÈ· 
‡Ï˘ ÔÂ·˘Á· ÂÁ˜È ÌÈÚ·Â˙‰˘ ÍÎÏ ÌÂ¯‚Ï ‰„ÚÂ ÂÊ ˙ÂÈÈ„Ó .ÍÈÏ‰‰ ÌÂÈÒ· ˙Â‡ˆÂ‰‰ 
Â˙ÚÈ·˙˘ ÍÎ· ÔÈÓ‡Ó˘ ÈÓ ˜¯˘ ‰¯ËÓ‰ ‚˘Â˙ ÍÎ· .Ì‰È˙Â‡ˆÂ‰ ¯ÊÁ‰Ï ÂÎÊÈ Á¯Î‰·
ËÙ˘Ó‰ ˙È· È¯·„Î ,‰ÚÈ·˙‰ ˙‡ Ï‰Ï ÔÂÎ ‰È‰È Ï·˜˙‰Ï ·ÂË ÈÂÎÈÒ ‰Ï ˘ÈÂ ˙˜„ˆÂÓ 

:È„˜‰ 

“Many decisions in the course of litigation are infuenced by the 
attendant legal costs and it is appropriate in my view that the person 
having conduct of a derivative action should make the decisions 
bearing in mind that they will not necessarily be reimbursed for 
the legal costs. I believe that the decisions regarding the legal costs 
incurred in connection with the derivative action and the costs of 
this proceeding should await the outcome of the derivative action... It 
seems to me that, all other things being equal, the court will probably 
direct Rembrandt to pay the legal fees incurred by IPM and Mr. Quam 
if the derivative action is successful and if the amount of the recovery 
by Rembrandt exceeds the amount of the legal fees. However, the 
decision will be best made when the derivative action has come to 
an end and the court will be able to consider all of the relevant 
circumstances without the speculation facing the court at this stage... 
The matter of the legal fees will, in a sense, be the litmus test for 
this proceeding. If IPM and Mr. Quam are prepared to prosecute the 
derivative action with the risk that they may not be reimbursed for the 
legal costs incurred by them, it will tend to substantiate their positions 
that they are acting in good faith and that they do believe the pursuit 
of the action to be in the interests of Rembrandt”243 . 

ËÙ˘Ó‰ ˙È· ˙ÚÈ·˜· ÈË·Ï¯ Ì¯Â‚ Ú·Â˙‰ Ï˘ ÈÙÒÎ‰ Â·ˆÓ· ‰‡¯ È„˜‰ ËÙ˘Ó‰ ˙È·
Ì˘ ˜ÒÙ .‰· ‰Ú¯Î‰‰ Ì„Â˜Â ‰ÚÈ·˙‰ ˙˘‚‰ ¯Á‡Ï˘ ·Ï˘· ÂÈ˙Â‡ˆÂ‰ ÈÂÒÈÎ ¯·„· 
˘˜·Ó‰ ÁÈÎÂ‰ ¯˘‡Î ˜¯ ÈÂ˘‡¯‰ ·Ï˘· Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰ ÈÂÒÈÎÏ Âˆ Ô˙ÈÏ ˘È ÈÎ 

.244‰ÚÈ·˙‰ Ï˘ ‰ÏÂ‰È Í˘Ó‰ ˙ÁË·‰ Ì˘Ï ÂÈ˙Â‡ˆÂ‰ ÈÂÒÈÎÏ ÈÒÈÙ Í¯Âˆ 

.Canada Business Corporations Act s. 242(4) 242 
Intercontinental Precious Metals Inc. v. Cooke, 88 B.C.L.R. (2d) 101, 10 B.L.R. (2d) 243 

.203 (1994) paras. 61y65 
Johnson v. Meyer, 62 Sask. R. 34 (1987); Intercontinental Precious Metals Inc. v. 244 
ÂÈÙÏ˘ ,ÂÈ¯ËÂ‡· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ̇ È· Ï˘ ÂÈ„ ˜ÒÙ ̇ ‡ ,˙‡Ê ̇ ÓÂÚÏ ,Â‡¯ .Cooke, ibid, para. 64 
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ÈË·Ï¯ ÏÂ˜È˘Î Ú·Â˙‰ Ï˘ ˙ÈÙÒÎ‰ ˙ÏÂÎÈÏ ÒÁÈÈ˙‰ ‰ÈÏ¯ËÒÂ‡· ‰Â·‚‰ ËÙ˘Ó‰ ˙È·
¯Â˘È‡ Ï˘ ÈÂ˘‡¯‰ ·Ï˘· ÂÈ˙Â‡ˆÂ‰ ÈÂÒÈÎÏ ˙¯Ê‚ ‰ÚÈ·˙· Ú·Â˙ Ï˘ Â˙ÂÎÊ ˙ÚÈ·˜· 
ÁÎÂÈ ÔÎ Ì‡ ‡Ï‡ Âˆ Ô˙ÈÈ ‡Ï ‰ÈÙÏ˘ ‰ÚË ÏÏ˘ ÌÏÂ‡ ,˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰ 
‰ÚÈ·˙‰ ÏÂ‰È· ÍÈ˘Ó‰Ï ˙Â¯˘Ù‡ ÂÓÓ ÏÏ˘È˙˘ ÔÙÂ‡· ÌÈÚˆÓ‡ ¯ÒÁ ‡Â‰ Ú·Â˙‰˘ 

.245ÂÈ˙Â‡ˆÂ‰ ÈÂÒÈÎ ‡ÏÏ 
‰„·ÂÚ‰ ¯Â‡Ï ,ÈÙÒÎ‰ Â·ˆÓ· ÈÂÙÈ˘Ï Ú·Â˙‰ Ï˘ Â˙ÂÎÊ ˙‡ ˙ÂÏ˙Ï ÔÈ‡ ÈÎ ‰¯Â·Ò È‡ 
Ï˘ ‰È˙Â¯ÈÙÓ ˙Â‰ÈÏ ‰ÈÂ˘Ú˘ ÂÊ ‡È‰Â ‰¯·Á‰ Ï˘ ‰˙ÂÎÊ ˙‡ ÛÎÂ‡ Ú·Â˙‰˘ 
ÂÈ˙Â‡ˆÂ‰ ÔÈ‚· ÈÂÙÈ˘Ï Ú·Â˙‰ Ï˘ Â˙ÂÎÊ· ¯ÈÎ‰Ï ˘È ÏÈ‚¯‰ ·ˆÓ· ,ÔÎ ÏÚ .246‰ÚÈ·˙‰ 
.‰ÚÈ·˙‰ Ï˘ ‰˙˘‚‰Ï ̄ È·Ò ÒÈÒ· ̆ È ÈÎ ̄ Â·Ò ËÙ˘Ó‰ ̇ È· ̄ ˘‡Î ,ÈÂ˘‡¯‰ ·Ï˘· ̄ ·Î 
È„È· ˙Â˜ÊÁÂÓ‰ ˙ÂÈÓ‰ ÊÂÁ‡ ˙‡ ÔÂ·˘Á· ‡È·‰Ï ÔÈ‡ ÈÎ Ì‚ ‰¯Â·Ò È‡ ‰Ê ÌÚËÓ
‰ÚÈ·˙‰ ¯Â˘È‡ Ï˘ ÈÂ˘‡¯‰ ·Ï˘· ÂÈ˙Â‡ˆÂ‰ ÔÈ‚· ÈÂÙÈ˘Ï Â˙ÂÎÊ ˙ÚÈ·˜ ÔÈÈÚÏ Ú·Â˙‰ 

.247˙¯Ê‚‰ 
˙Â¯·Á‰ ˜ÂÁ Ú·Â˜ ‰ÚÈ·˙· ÔÈ„‰ ˜ÒÙ Ô˙Ó ¯Á‡Ï Ú·Â˙‰ ˙Â‡ˆÂ‰ ÈÂÒÈÎÏ ¯˘‡·

:ÈÎ 

ÌÏ˘˙ ,Ú·˙‰ ˙·ÂËÏ ˙Â‡ˆÂ‰ ˜ÒÙÂ ,˙¯Ê‚‰ ‰ÚÈ·˙· ËÙ˘Ó‰ ˙È· ˜ÒÙ" 
ÌÈ„ÁÂÈÓ ÌÈÓÚËÓ Ú·˜ ÔÎ Ì‡ ‡Ï‡ ,¯ÂÓ‡Î Â˜ÒÙ˘ ˙Â‡ˆÂ‰‰ ˙‡ ‰¯·Á‰ 
˙‡ ‰¯·Á‰ ÏÚ ÏÈË‰Ï ‡Â‰ È‡˘¯Â ,Ú·Â˙‰ È„È· ÂÓÏÂ˘È ˙Â‡ˆÂ‰‰ ÈÎ ÂÓ˘¯ÈÈ˘
˙Â‡ˆÂ‰ ÌÂÏ˘˙ Ú·Â˙‰ ÏÚ ÏÈË‰Ï ‡Â‰ È‡˘¯ ÔÎÂ Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰ ÌÂÏ˘˙ 
.248"ÔÈÈÚ‰ ˙Â·ÈÒ ¯˙ÈÏÂ ÔÈ„‰ ˜ÒÙÏ ·Ï ÌÈ˘· ,Ôˆ˜Ó Â‡ ÔÏÂÎ ,‰¯·ÁÏ ÂÓ¯‚˘ 

˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙ÂÎÊ· ¯ÈÎ‰Ï ˘È˘ ‰‡¯ ˙¯Ê‚‰ ‰ÚÈ·˙· ‰˙ÎÊ ‰¯·Á‰ ¯˘‡Î 
ÏÚ· ÔÂ·˘Á ÏÚ ËÙ˘Ó· ‡ÏÂ ¯˘ÂÚ ‰¯·Á‰ ˜ÈÙ˙ ÔÎ ‡Ï Ì‡˘ ,249ÂÈ˙Â‡ˆÂ‰ ¯ÊÁ‰Ï 
Ï˘ Ô˙¯ÊÁ‰ ÏÚ ‰¯ÂÈÂ Â˙ÂÎÓÒ· ˘ÂÓÈ˘ ‰˘ÚÈ ËÙ˘Ó‰ ˙È·˘ ÈÂ‡¯ ‰ÊÎ ‰¯˜Ó· .˙ÂÈÓ‰ 
˙ÂÎÊ ‰˜Ó ÂÈ‡ ̃ ÂÁ‰˘ ̄ ÂÎÊÏ ̆ È ,ÌÏÂ‡ .‰ÚÈ·˙‰ ̇ ˘‚‰ ·˜Ú Ú·Â˙Ï ÂÓ¯‚˘ ̇ Â‡ˆÂ‰‰ 
.ËÙ˘Ó‰ ˙È· Ï˘ Â˙Ú„ ÏÂ˜È˘Ï ¯ÂÒÓ ÔÈÈÚ‰ ‡Ï‡ ,‰ÊÎ ‰¯˜Ó· Ì‚ ˙Â‡ˆÂ‰‰ ¯ÊÁ‰Ï 

,ÈÂÙÈ˘Ï ˙ÂÎÊ‰ ˙ÏÈÏ˘Ï Á¯Î‰· ÌÂ¯‚˙ ‡Ï ˙¯Ê‚‰ ‰ÚÈ·˙· ˙ÂÈÂÏÚ· ˙‡˘Ï ˙ÈÒÈÙ‰ ˙ÏÂÎÈ‰
·Ï˘· ÈÂÙÈ˘ ˜ÈÚ‰Ï Ì‡ Â˙ËÏÁ‰· ËÙ˘Ó‰ ˙È· È„È ÏÚ ÔÂ·˘Á· ‡·ÂÓ˘ ·Â˘Á ÏÂ˜È˘ Â‰Ê ÌÏÂ‡ 
Turner v. Mailhot, 22 B.L.R. 222, 50 O.R. Z ˙¯Ê‚ ‰ÚÈ·˙ Ï˘ ‰˙˘‚‰ ¯Â˘È‡ ¯Á‡Ï˘ 

.(2d) 561 (1985) 
.Farrow v. Registrar of Building Societies [1991] 2 V.R. 589 245 

Q. Bu “The Indemnity Order in a Derivative Action” 27 Company Â‡¯ ‰ÓÂ„ ‰Ú„Ï 246 
.Lawyer (2006) 2, 6 

.Turner v. Mailhot, supra note 244 ÔÈÈÚ· ÂÈ¯ËÂ‡· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· Ë˜ ‰Â˘ ‰˘È‚ 247 
,(3 'ÒÓ) ˙Â¯·Á‰ ˜ÂÁ ÔÂ˜È˙Ï ˜ÂÁÏ 43 ÛÈÚÒ ˙ÂÚˆÓ‡· ÂÂ˜È˙ ¯Á‡Ï ,˙Â¯·Á‰ ˜ÂÁÏ 200 ÛÈÚÒ 248 

.2005y‰"Ò˘˙ 
Wallersteiner v. Moir (No. 2), supra :‰ÈÏ‚‡· ÂÂ˘‰ .164 ‰¯Ú‰ ÏÈÚÏ ,ÈÓÈÏÂÒ ÔÈÈÚ· Â‡¯ 249 

.Henn & Alexander, supra note 76, §377 :˙È¯·‰ ˙Âˆ¯‡·Â ;note 238 
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2005 ı¯ÓÓ ÔÂ˜È˙‰ ¯Á‡Ï ˜ÂÁ‰ ¯ÈÎÓ ,Ú·˙‰ ˙·ÂËÏ ˙Â‡ˆÂ‰ ˙˜ÈÒÙ· ¯·Â„Ó ¯˘‡Î
˙Ú„ ÏÂ˜È˘ ˘È ËÙ˘Ó‰ ˙È·Ï ÌÏÂ‡ ,‰¯·Á‰ È„È· ÌÂÏ˘˙‰ ‰˘ÚÈÈ ÏÏÎ Í¯„·˘ ÍÎ· 
‰ÚÈ·˙‰ ˘È‚Ó ÏÚ ˙Â·Á‰ ˙ÏË‰Ï ÌÈ„ÁÂÈÓ ÌÈÓÚË ˘È ÈÎ ÌÈ„ÁÂÈÓ ÌÈ¯˜Ó· ÚÂ·˜Ï 
ÂÓˆÚ Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰ ÈÂÒÈÎÏ Ú‚Â‰ ÏÎ· .ÌÈÚ·˙‰ ˙Â‡ˆÂ‰· ˙‡˘Ï ˙¯Ê‚‰
ÔÂ„È· ËÙ˘Ó‰ ˙È·Ï ˙Ú„ ÏÂ˜È˘ ˜ÈÚ‰˘Â ÂÏ Ì„˜˘ ·ˆÓ‰ ˙‡ ˜ÂÁÏ ÔÂ˜È˙‰ ¯È‡˘Ó 

250‰Ê. 
˙‡ ˜ÂÁ· ÚÂ·˜Ï ‰ˆÈÏÓ‰ ‰¯·Á‰ ¯Ë˘Ó Ï˘ ‡˘Â· ‰˜ÒÚ˘ ˙È˜È¯Ó‡‰ ‰„ÚÂÂ‰
˙Â¯È·Ò‰ ÂÈ˙Â‡ˆÂ‰ ÈÂÒÈÎÏ ‰ÚÈ·˙· ‰ÎÊ˘Â ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰˘ ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ 
,ËÙ˘Ó‰ ̇ È· È„È ÏÚ Ú·˜ÈÈ ÌÏÂ˘È˘ ÌÂÎÒ‰ ÈÎ ̇ ÈÈˆÓ ‰„ÚÂÂ‰˘ Ì‚‰ .251‰¯·Á‰ È„È ÏÚ 
„ÂÚ .‰ÊÎ ‰¯˜Ó· ÂÈ˙Â‡ˆÂ‰ ¯ÊÁ‰Ï Ú·Â˙‰ Ï˘ Â˙ÂÎÊ· ˙ÈÂ¯˜Ú ‰¯Î‰ ‰È˙ÂˆÏÓ‰· ˘È
‰Â·‚ ÔÈ„ Í¯ÂÚ ̇ Á¯Ë ̄ Î˘ ÔÈ‚· ÌÏÂ˘Ó‰ ÌÂÎÒ‰ ‰È‰È ‡Ï ‰¯˜Ó ÏÎ· ÈÎ ‰„ÚÂÂ‰ ̇ Ú·Â˜ 
¯Â·Ú Ú·Â˙‰ È„È ÏÚ ‚˘Â‰˘ (ÈÙÒÎ ‡Ï „ÚÒ ˙Â·¯Ï) „ÚÒ‰ Ï˘ ÂÎ¯Ú Ï˘ ¯È·Ò ˜ÏÁÓ 

.252‰¯·Á‰ 
˜ÂÁÏ 3 'ÒÓ ÔÂ˜È˙ ÛÈÒÂ‰ ˙¯Ê‚‰ ‰ÚÈ·˙· ÔÈ„‰ Í¯ÂÚ Ï˘ ‰Á¯Ë‰ ¯Î˘Ï Ú‚Â‰ ÏÎ· 

:‰ÈÙÏÂ Z ‡200 ÛÈÚÒ Z 253˙„ÁÂÈÓ ‰‡¯Â‰ ˙Â¯·Á‰ 

Ú·Â˙‰ ˙‡ ‚ˆÈÈ˘ ÔÈ„‰ Í¯ÂÚ Ï˘ ‰Á¯Ë‰ ¯Î˘ ˙‡ Ú·˜È ËÙ˘Ó‰ ˙È· (‡)"
ÏÚ ‰ÏÂÚ‰ ÌÂÎÒ· ‰Á¯Ë ¯Î˘ Ï·˜È ‡Ï ÔÈ„‰ Í¯ÂÚ ;˙¯Ê‚‰ ‰ÚÈ·˙·

.ËÙ˘Ó‰ ˙È· Ú·˜˘ ÌÂÎÒ‰ 
,ËÙ˘Ó‰ ˙È· Ú·˜ ÔÎ Ì‡ ‡Ï‡ ‰¯·Á‰ È„È ÏÚ ÌÏÂ˘È ‰Á¯Ë‰ ¯Î˘ (·)

".‰Á¯Ë‰ ¯Î˘ ˙‡ ÌÏ˘Ï Ú·Â˙‰ ÏÚ ÈÎ ,ÂÓ˘¯ÈÈ˘ ÌÈ„ÁÂÈÓ ÌÈÓÚËÓ 

ÚÂ·˜Ï ‰ÚÈˆ‰ ˜ÂÁ‰ ˙Úˆ‰ .˜ÂÁ‰ ˙Úˆ‰ Ï˘ ÁÒÂ‰Ó ‰Â˘ Ï·˜˙‰˘ ÈÙÎ ˜ÂÁ‰ ÁÒÂ 
Í¯ÂÚÏ ÌÏ˘Ï ‰¯·ÁÏ ‰¯ÂÈ" ‡Â‰ ,Ú·Â˙‰ ˙·ÂËÏ ˜ÒÙ ËÙ˘Ó‰ ˙È·˘ ‰¯˜Ó· ÈÎ ˜ÂÁ· 
‰Úˆ‰Ï Ì‡˙‰· .254"ËÙ˘Ó‰ ˙È· Ú·˜È˘ ÈÙÎ ÈÂ‡¯ ‰Á¯Ë ¯Î˘ Ú·Â˙‰ ˙‡ ‚ˆÈÈ˘ ÔÈ„‰ 

Â‡ ˙ÂÈÓ ÏÚ·Ï ¯˘È‡˘ ËÙ˘Ó‰ ˙È· ÈÎ ,Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰ ÔÈÈÚ· Ú·Â˜ „ÏÈÊ ÂÈ· ˜ÂÁ‰ 250 
ÔÎ Ì‡ ‡Ï‡ ,Ô˜ÏÁ Â‡ ÔÏÂÎ ˙Â¯È·Ò‰ ÂÈ˙Â‡ˆÂ‰ ÌÂÏ˘˙ ÏÚ ‰¯ÂÈ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ¯ÂË˜¯È„Ï 
Companies Z ˙Â‡ˆÂ‰· ˙‡˘Ï ‰¯·Á‰ ÏÚ ÏÈË‰Ï ˜„Âˆ È˙Ï· ‰Ê ‡‰È ÈÎ ËÙ˘Ó‰ ˙È· ¯Â·Ò
˙‡˘Ï ‰¯·Á‰ ÏÚ ÏÈË‰Ï ‡Ï˘ ˜„ˆÂÓ ‰Ê ‰È‰È Ô‰·˘ ˙Â·ÈÒ ˙‡ÈˆÓ· È˘Â˜Ï .Act 1993 s. 166 
A. Hargovan “Under Â‡¯ ËÙ˘Ó‰ ˙È· È„È· ‰¯˘Â‡ ‰˙˘‚‰˘ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙Â‡ˆÂ‰· 
Judicial and Legislative Attack: The Rule in Foss v. Harbottle” 113 S. African L. J. 
ÏÚ ‰¯·ÁÏ ˙Â¯Â‰Ï ËÙ˘Ó‰ ˙È·Ï ˙Ú„ ÏÂ˜È˘ ‡Â‰ Û‡ ‰˜Ó È„˜‰ ˜ÂÁ‰ .(1996) 631, 648 
Canada Business Corporations Act Z Ú·Â˙‰ ‡ÈˆÂ‰˘ ˙Â¯È·Ò ËÙ˘Ó ˙Â‡ˆÂ‰ ÌÂÏ˘˙ 

.s. 240(d) 
The American Law Institute, Principles of Corporate Governance: Analysis and 251 

.Recommendations, Proposed Final Draft, supra note 22, §7.17 
.Ibid 252 

.2005y‰"Ò˘˙ ,(3 'ÒÓ ÔÂ˜È˙) ˙Â¯·Á‰ ˜ÂÁÏ 44 ÛÈÚÒ 253 
.2002y·"Ò˘˙‰ ,(ÔÂ˜È˙) ˙Â¯·Á‰ ˜ÂÁ ˙Úˆ‰Ï 34 ÛÈÚÒ 254 

129 



(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

ÌÂÏ˘˙· ‰¯·Á‰ ˙‡ ·ÈÈÁÏ Ì‡ ‰Ï‡˘Ï ¯˘‡· ËÙ˘Ó‰ ˙È· Ï˘ ˙Ú„‰ ÏÂ˜È˘ ÏÏ˘ ÂÊ
Â˙Ú„ ÏÂ˜È˘Â ,Ú·Â˙‰ ̇ ·ÂËÏ ÔÈ„ ̃ ÒÙ Ô˙È ̄ ˘‡Î Ú·Â˙‰ Ï˘ ÔÈ„‰ Í¯ÂÚ Ï˘ ‰Á¯Ë‰ ̄ Î˘ 
„„ÂÚÏ ÔÂˆ¯‰ ‡Â‰ ÂÊ ‰Úˆ‰ Ï˘ ÏÂÈˆ¯‰ .‰Á¯Ë‰ ̄ Î˘ ‰·Â‚Ï ÌˆÓËˆÈ ËÙ˘Ó‰ ̇ È· Ï˘ 
ÌÏÂ˘È ÔÈ„‰ Í¯ÂÚ ˙Á¯Ë ¯Î˘ ÈÎ ÌÚ„ÂÈ· ,˙Â¯Ê‚ ˙ÂÚÈ·˙ ˘È‚‰Ï ÌÈÈÏ‡ÈˆËÂÙ ÌÈÚ·Â˙
‰ÚÈ·˙‰ ̆ È‚ÓÏ ̇ ÂÎÊ ‰˜Ó ÂÈ‡ Ï·˜˙‰˘ ÈÙÎ ̃ ÂÁ‰ .255‰¯·Á‰ È„È ÏÚ ‰ÚÈ·˙· ÂÎÊÈ Ì‡ 
ÏÏÎ Í¯„·˘ ÍÎ· ¯ÈÎÓ ‡Ï‡ ,ÌÈ¯˜Ó‰ ÏÎ· ÔÈ„‰ Í¯ÂÚÏ ÌÏÈ˘˘ ‰Á¯Ë‰ ¯Î˘ ˙‡ Ï·˜Ï 
Í¯ÂÚ ̇ Â‡ˆÂ‰ ÌÂÏ˘˙ ̇ ‡ ÏÈË‰Ï ̇ Ú„ ÏÂ˜È˘ ‰˜ÂÓ ËÙ˘Ó‰ ̇ È·Ï ÌÏÂ‡ ,·ˆÓ‰ ‡‰È ‰ÊÎ
Â‡È·‰˘ ÌÈ„ÁÂÈÓ‰ ÌÈ˜ÂÓÈ‰ ˙‡ ·Â˙ÎÏ ËÙ˘Ó‰ ˙È· ÏÚ ‰ÊÎ ‰¯˜Ó· .Ú·Â˙‰ ÏÚ ÔÈ„‰ 

.ÂÊ ‰˜ÈÒÙÏ Â˙Â‡ 
Ì‚ ˙Â‡ˆÂ‰ ¯ÊÁ‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ· ËÙ˘Ó‰ ˙È· ¯ÈÎÈ Ì‡‰ ‡È‰ ‰Ï‡˘‰

?‰ÚÈ·˙· ‰ÎÊ ‡Ï˘ ÌÂ˜Ó· 
˙Â‡ˆÂ˙· ÂÈ˙Â‡ˆÂ‰ ¯ÊÁ‰Ï ˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙ÂÎÊ ˙‡ ‰˙Ï˙ ‡Ï ˙ÈÏ‚‡‰ ‰˜ÈÒÙ‰ 
‡È‰ ÂÊ ‰˘È‚ „ÂÒÈ· „ÓÂÚ‰ ÏÂÈˆ¯‰ .256‰ÚÈ·˙‰ Ï˘ ‰˙˘‚‰ ˙Â¯È·Ò· ‡Ï‡ ,˙ÂÈÈ„˙‰‰
˙‡˘Ï ‰È‰È ÁÈÏˆ˙ Ì‡ ‰ÚÈ·˙‰Ó ̇ Â‰ÈÏ ÈÂ˘Ú˘ ÈÓ ÏÚ˘ ,˜ÂÁ‰ Ï˘ ‰ÚÂ„È‰ ‰ÓÈÒ˜Ó‰ 

.257Ï˘Î˙ Ì‡ ‰ÚÈ·˙‰ ÏË· 
‰·ÂÁ Ï˘ ‰˙ÏË‰ ˙‡ ‰Ï˙Ó È˜È¯Ó‡‰ Model Business Corporation Act-‰ 
˙ÏÚÂ˙ ‰¯·ÁÏ Â‡È·‰ ÌÈÎÈÏ‰‰˘ ÍÎ· Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰· ˙‡˘Ï ‰¯·Á‰ ÏÚ 
,Ú·Â˙‰ Ï˘ ˙Â‡ˆÂ‰‰ ¯ÊÁ‰· ‰¯·Á‰ ˙‡ ·ÈÈÁÓ ÂÈ‡ ˜ÂÁ‰ ‰ÊÎ ‰¯˜Ó· Ì‚ .258˙È˘ÓÓ 
ÏÏÂÎ) ÂÈ˙Â‡ˆÂ‰ ̇ ‡ Ú·Â˙Ï ÌÏ˘Ï ‰¯·ÁÏ ̇ Â¯Â‰Ï ËÙ˘Ó‰ ̇ È·Ï ̇ Ú„ ÏÂ˜È˘ ‰˜Ó ‡Ï‡

.(ÔÈ„‰ Í¯ÂÚ ̇ Á¯Ë ̄ Î˘
ÔÂÓÈÓ Ï·˜Ï Ú·Â˙‰ Ï˘ Â˙ÂÎÊ ˙Ï‡˘· ‰Ú¯Î‰Ï ¯Â¯· ÔÁ·Ó Ú·˜ ‡Ï ÈÏ‡¯˘È‰ ˜ÂÁ‰ 
Â˙¯‚ÒÓ·˘ ·Á¯ ˙Ú„ ÏÂ˜È˘ ËÙ˘Ó‰ ˙È· È„È· „È˜Ù‰ ‡Ï‡ ,Ô¯ÊÁ‰Â ÂÈ˙Â‡ˆÂ‰ Ï˘
˙Â‡ˆÂ‰‰ ¯ÊÁ‰ ˙‡ ‰˙Ó ÂÈ‡ ˜ÂÁ‰ .259ÌÈÈË·Ï¯‰ ÌÈÓ¯Â‚‰ ÏÂÏÎÓ· ·˘Á˙‰Ï ÂÈÏÚ 

.˜ÂÁ‰ ˙Úˆ‰Ï 34 ÛÈÚÒÏ ¯·Ò‰‰ È¯·„ Â‡¯ 255 
.Wallerlsteiner v. Moir (No. 2), supra note 238 256 
.Wallelrsteiner v. Moir (No. 2), ibid, at p. 859  257 

.Model Business Corporation Act §7.46(1) 258 
˙ÂÙ˘Ï ‰¯·Á‰ ˙‡ ·ÈÈÁÏ ËÙ˘Ó‰ ˙È·Ï ·Á¯ ˙Ú„ ÏÂ˜È˘ ‡Â‰ Û‡ ‰˜Ó‰ ,ÈÏ‚‡‰ ÏÏÎ‰ ÂÂ˘‰ 259 
Civil Procedure Rules 1998, Z ‰ÚÈ·˙‰ ˙˘‚‰· ÂÏ ÂÈ‰˘ ˙Â‡ˆÂ‰‰ ÔÈ‚· ‰ÚÈ·˙‰ ˘È‚Ó ˙‡
ËÙ˘Ó‰ ˙È·Ï ‰·Á¯ ˙ÂÎÓÒ Ú·Â˜‰ ÈÏ‚‡‰ ˙Â¯·Á‰ ˜ÂÁ Ì‚ ÍÏÂ‰ ‰ÓÂ„ Í¯„· .r. 19.9 (7)
ÔÈ‚· ÌÈ¯ÂË˜¯È„‰ ˙‡ ˙¯Ê‚ ‰ÚÈ·˙· ÌÈÚ·Â˙‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ˙Â‡ˆÂ‰‰ ÌÂÏ˘˙ ÏÚ ˙Â¯Â‰Ï
ÌÈÚ·Â˙‰˘ ‰Ï‡ÎÏ Ô‰Â Â‡ˆÂ‰˘ ˙Â‡ˆÂ‰Ï Ô‰ ÒÁÈÈ˙Ó ˜ÂÁ‰ .¯Â˘È‡ ‡ÏÏ ˙ÂÈËÈÏÂÙ ˙ÂÓÂ¯˙ Ô˙Ó 
ÏÂ˜È˘ .Companies Act 1985 s. 347J (2) Z ÌÈÏ‰Ó Ì‰˘ ÌÈÎÈÏ‰Ï ÒÁÈ· ‡ÈˆÂ‰Ï ÌÈ„ÓÂÚ 
Canada Business Corporations Act s. È„˜‰ ˜ÂÁ· Ì‚ Ú·˜ ˙Â‡ˆÂ‰‰ ÔÈÈÚ· ·Á¯ ˙Ú„
Z ˙Â‡ˆÂ‰‰ ‡˘Â· ËÙ˘Ó‰ ˙È·Ï ·Á¯ ˙Ú„ ÏÂ˜È˘ ‡Â‰ Û‡ ‰˜Ó ÈÏ¯ËÒÂ‡‰ ˜ÂÁ‰ .240(d)
˙È·Ï ·Á¯ ˙Ú„ ÏÂ˜È˘ ‡Â‰ Ì‚ ‰˜Ó È„ÏÈÊ ÂÈ‰ ˜ÂÁ‰ .Corporations Act 2001 s. 242 
˙‡˘Ï ‰¯·Á‰ ˙‡ ·ÈÈÁÏ ËÙ˘Ó‰ ˙È· ÏÚ ‰·ÂÁ ˙ÏËÂÓ˘ ÔÙÂ‡· ÁÒÂÓ ‡Â‰ ÌÏÂ‡ ,ËÙ˘Ó‰
˙È· ¯Â·Ò ÔÎ Ì‡ ‡Ï‡ ,˙‡Ê ˘˜·Ó Ú·Â˙‰ Ì‡ ,Ô˜ÏÁ Â‡ ÔÏÂÎ ,ÌÈÎÈÏ‰‰ Ï˘ ˙Â¯È·Ò‰ ˙Â‡ˆÂ‰· 
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¯˘‡Î Ì‚ ˙Â‡ˆÂ‰‰ ˙¯ÊÁ‰ ÏÚ ˙Â¯Â‰Ï ËÙ˘Ó‰ ˙È· ˙‡ ÍÈÓÒÓÂ ‰ÚÈ·˙· ‰ÁÏˆ‰·
ÈÂ‡¯ ‰Ê ÔÈ„ ,ÔÎ‡ .‰˙˘‚‰Ï ̄ È·Ò ÒÈÒ· ‰È‰ ÈÎ ̄ Â·Ò ËÙ˘Ó‰ ̇ È· ÌÏÂ‡ ‰Ï˘Î ‰ÚÈ·˙‰ 
.‰˙˘‚‰Ï ¯È·Ò ÒÈÒ· ‰È‰˘ Û‡ ÏÚ ,˙ÂÂ˘ ˙Â·ÈÒÓ Ï˘ÎÈ‰Ï ‰ÏÂÎÈ ‰ÚÈ·˙ ¯˘‡· ‡Â‰ 
˙Â˘¯Ù ıÓ‡È ˙ÂÚ„ ·Â¯· ËÙ˘Ó‰ ˙È·˘ ÍÎ ·˜Ú ˙ÂÁ„È‰Ï ‰ÚÈ·˙‰ ‰ÏÂÎÈ ,Ï˘ÓÏ ,ÍÎ
˙¯Á‡ ˙Â¯˘Ù‡ .Ï·È˜˘ ÈËÙ˘Ó ıÂÚÈÈ ÏÚ ÍÓ˙Ò‰· Ú·Â˙‰ ÒÒ·˙‰ ‰ÈÏÚ˘ ÂÊÓ ‰Â˘ 
È„Ú Ï˘ "ÌÓÏÚÈ‰" ·˜Ú Â˙ÚÈ·˙ ˙‡ ÁÈÎÂ‰Ï ¯·„ Ï˘ ÂÙÂÒ· ÁÈÏˆÈ ‡Ï Ú·Â˙‰˘ ‡È‰ 
‰ˆ¯‡ Ì‡È·‰Ï Â‡ Ì¯˙‡Ï Ô˙È ‡ÏÂ ı¯‡‰ ˙‡ ‰ÚÈ·˙‰ ˙˘‚‰ ¯Á‡Ï Â·ÊÚ˘ ,Á˙ÙÓ
ÂÏÈ‡Â ,˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ‰ ÏÚ·Ï ıÈ¯Ó˙ ‰˜ÈÚÓ ÂÊ ‰˘È‚ .260·"ÂÈÎÂ ˙Â„ÚÏ 
‰È‰È ‡Ï ̇ ÂÈÓ ÏÚ·˘ ÍÎÏ ÌÂ¯‚Ï ‰ÏÂÏÚ ‰ÚÈ·˙· ‰ÈÈÎÊ· ̇ Â‡ˆÂ‰ ̄ ÊÁ‰Ï ̇ ÂÎÊ‰ ̇ ÈÈ˙‰ 
ÔÈÈÚÏ ˘È„˜‰Ï ÂÈÏÚ˘ ÔÓÊ‰ ÏÚ ÛÒÂ ÈÙÒÎ „ÒÙ‰ Ï˘ ÔÂÎÈÒ‰ ˙‡ ÂÓˆÚ ÏÚ ÏÂËÈÏ ÔÎÂÓ

.Â˙ËÈÏ˘· ÌÈ‡˘ ÌÈÓ¯Â‚ ·˜Ú 
˙È˜ÂÓ ˙Â‡ˆÂ‰ ¯ÊÁ‰Ï Ú·Â˙‰ Ï˘ Â˙ÂÎÊ· ¯ÈÎ‰Ï ËÙ˘Ó‰ ˙È· Ï˘ ˙ÂÎÓÒ‰ „‚Î 
ÂÓ¯‚˘ ̇ Â‡ˆÂ‰‰ ̇ ‡ ‰¯·ÁÏ ÌÏ˘Ï Ú·Â˙‰ ̇ ‡ ·ÈÈÁÏ ÌÈÓÈ‡˙Ó ÌÈ¯˜Ó· ̇ ÂÎÓÒ Ì‚ ÂÏ
‰˜ÒÓÏ ÚÈ‚È ¯˘‡Î ÂÊ ˙ÂÎÓÒ· ˘ÂÓÈ˘ ‰˘ÚÈ ËÙ˘Ó‰ ˙È·˘ ‰‡¯ .ÍÈÏ‰‰ ·˜Ú ‰Ï 
‰· ‰È‰˘ ‰ÈÂ‡¯ ‡Ï ‰¯Âˆ· ‰Ï‰Â ‰ÚÈ·˙‰ ¯˘‡Î Â‡ ‰ÚÈ·˙‰ ˙˘‚‰Ï ÒÈÒ· ‰È‰ ‡Ï˘ 
ÌÈÈÏ‡ÈˆËÂÙ ÌÈÚ·Â˙ ÚÈ˙¯‰Ï ‰„ÚÂ ÂÊ ‰‡¯Â‰ .261‰¯·ÁÏ ˙Â¯˙ÂÈÓ ˙Â‡ˆÂ‰ ÌÂ¯‚Ï È„Î
È„È ÏÚ Â‡ ‰˜„ˆ‰ ̇ Â¯ÒÁ ̇ ÂÚÈ·˙ ̇ ˘‚‰ È„È ÏÚ ̇ ¯Ê‚‰ ‰ÚÈ·˙‰ ÍÈÏ‰ Ï˘ ‰Ú¯Ï ÏÂˆÈÓ 

.ÍÈÏ‰‰ Ï˘ ̇ Â‡ ‡Ï ÏÂ‰È 

¯Â‡Ï .Companies Act 1993 s. 166 Z ˙Â‡ˆÂ‰· ‡˘È˙ ‰¯·Á‰˘ ˜„Âˆ ‰Ê ÔÈ‡˘ ËÙ˘Ó‰
¯ÊÁ‰· ˜„ˆ‰ ¯ÒÂÁ ˙ÁÎÂ‰Ï ÏË‰Â Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰ ¯ÊÁ‰ ‡Â‰ ÏÈ‚¯‰ ÏÏÎ‰ ,‰Ê ÁÂÒÈ

.‰¯·Á‰ ÏÚ ÏËÂÓ ˙Â‡ˆÂ‰‰ 
.272ß ,38 ‰¯Ú‰ ÏÈÚÏ ,‰È'ˆ˜Â¯Ù Ì‚ Â‡¯ ÂÊ ‰˘È‚· ‰ÎÈÓ˙Ï 260 

‰¯Ú‰ ÏÈÚÏ ,ÈÓÈÏÂÒ ÔÈÈÚ· ·‚‡ ˙¯Ó‡· ‰¯Ó‡˘ ÈÂ„Ï ËÙÂ˘‰ Ï˘ Â˙˘È‚ ˙‡ ıÓÈ‡ ‡Ï ˜ÂÁ‰ 261 
ÔÓ ,Â˙ÚÈ·˙· Ú·Â˙‰ Ï˘Î ÛÂÒ·ÏÂ ,˙Á‡ ˙·· ˙¯¯·˙Ó ˙‡ÊÎ ‰ÚÈ·˙ Ì‡" ‰ÈÙÏÂ ,633 'Ú· ,161
ËÙ˘Ó‰ È˙· ÔÂ‚Ó ˙‡ ÏÈÚÙÓ‰ ,¯Á‡ Ú·Â˙ ÏÎ ÂÓÎ ,˙ÂÈÈ„˙‰‰ ˙Â‡ˆÂ‰· ‡˘ÈÈ˘ ,‡Â‰ ÈÂ‡¯‰
Ï˘ ‰¯Ê ‰¯ËÓÏ ‰ÚÈ·˙‰ ˙‡ ˘È‚‰ Ì‡ ,˙Â‡ˆÂ‰· ‡˘ÈÈ˘ ‡Â‰ ÈÂ‡¯‰ ÔÓ ¯ÓÂÁÂ Ï˜ .‡ÂÂ˘Ï
,ÁÈÓ È‡ ,‰¯·Á‰ Ì˘· ˙˘‚ÂÓ‰ ,‰ÚÈ·˙· ‰ÎÊÈ Ì‡Â ;‰¯·Á· ·Â¯‰ ÈÏÚ· ÏÚ ıÁÏ ˙ÏÚÙ‰
ÂÊ ‰˘È‚ ."ÂÈ˙Â‡ˆÂ‰ ÏÚ Â˙Â‡ ‰Ù˘˙˘ ,ÂÈˆÓ‡Ó ·˜Ú ‰˙ÎÊ ¯˘‡ ,‰¯·Á‰ ˙‡ ·ÈÈÁÏ ¯˘Ù‡˘
(3)‰Ó „"Ù ,ËÈ·˘ ' ˜Ï·¯· 494 ,324/88 ‡"Ú· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· Ï˘ ÔÈ„‰ ˜ÒÙ· ‰˙Á„
˙‡ ˘¯ÙÏ ˘È ÈÎ ,¯Â·Ò ÈÈ‡" ÈÎ Ì˘ Ú·Â˜ ‚¯·„ÏÂ‚ ËÙÂ˘‰ .(˜Ï·¯· ÔÈÈÚ :ÔÏ‰Ï) 571 ,562
˙¯Ê‚‰ ‰ÚÈ·˙‰ ‰Á„È˙ Â· ‰¯˜Ó ÏÎ· ÈÎ ,„ÓÏÏ ÌÈ‡·Î 52/79 ‡"Ú· ÈÂ„Ï ‡È˘‰ Ï˘ ÂÈ¯·„
ÏÏÎ‰ ‰Ê ,ÔÎ‡ .˙ÂÈÈ„˙‰‰ ˙Â‡ˆÂ‰· ‡˘ÈÈ˘ Ì‚ ‡Â‰ ‰ÚÈ·˙‰ ˙‡ ˘È‚‰˘ ÈÓ ÈÎ ‡Â‰ ÈÂ‡¯‰ ÔÓ
Â˙Ú„ ÏÂ˜È˘ ˙‡ ÏÂÏ˘Ï ÍÎ· ÔÈ‡ ÌÏÂ‡ ."‡ÂÂ˘Ï ËÙ˘Ó‰ È˙· ÔÂ‚Ó ˙‡ ÏÈÚÙÓ"˘ ÈÓ È·‚Ï
‰˙·ÂËÏÂ ‰ÚÓÏ˘ ‰¯·Á‰ ÏÚ ˙Â‡ˆÂ‰‰ ÏË ˙‡ Ì‚ ÈÂ‡¯ ‰¯˜Ó· ÏÈË‰Ï ËÙ˘Ó‰ ˙È· Ï˘
„ÈÒÙ‰ Ú·Â˙‰˘ Û‡ ÏÚ˘ ˙Â¯˘Ù‡· ‡Â‰ Û‡ ¯ÈÎÓ ˙Â¯·Á‰ ˜ÂÁ ."‰Ï˘Î˘ Û‡ ,‰ÚÈ·˙‰ ‰˘‚Â‰
ÍÈÓÒÓ È˜È¯Ó‡‰ Model Business Corporation Act-‰ .ÂÈ˙Â‡ˆÂ‰· ‰¯·Á‰ ‡˘È˙ ,ËÙ˘Ó·
ÏÎ Ï˘ ÔÎÂ Ú·˙‰ Ï˘ ˙Â¯È·Ò ˙Â‡ˆÂ‰· ˙‡˘Ï Ú·Â˙‰ ˙‡ ·ÈÈÁÏ ËÙ˘Ó‰ ˙È· ˙‡ ‡Â‰ Û‡ 
Model Business Z ‰ÏÂÒÙ ‰¯ËÓÏ Â‡ ¯È·Ò ÒÈÒ· ‡ÏÏ ‰˘‚Â‰ ‰ÚÈ·˙‰ ¯˘‡Î ,¯Á‡ „ˆ 

.Corporation Act §7.46(2)y(3) 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

‰¯‚‡‰ ÌÂÏ˘˙ .3 

‰ÚÈ·˙ Ï˘ ‰˙˘‚‰ ¯˘È‡˘ ¯Á‡Ï ËÙ˘Ó‰ ˙È· ˙‡ ÍÈÓÒ‰ È¯Â˜Ó‰ ˙Â¯·Á‰ ˜ÂÁ 
ÌÂÏ˘˙ ˙˜ÂÏÁ ˙Â·¯Ï ,ËÙ˘Ó ˙È· ˙¯‚‡ ÌÂÏ˘˙Ï „ÚÂÓ‰Â ÔÙÂ‡‰ ÏÚ ˙Â¯Â‰Ï" ˙¯Ê‚
¯˘‡Î ,ËÙ˘Ó‰ ˙È· ‰È‰ È‡˘¯ ÂÊ ‰‡¯Â‰ ÁÂÎÓ .262"‰¯·Á‰ ÔÈ·Ï Ú·Â˙‰ ÔÈ· ‰¯‚‡‰ 
ÏÚ ‰ÓÂÏ˘˙ ˙‡ ÏÈË‰Ï ÔÎÂ ‰¯‚‡‰ Ï˘ ÌÂÏ˘˙‰ „ÚÂÓ ˙‡ ˙ÂÁ„Ï ,ÔÂÎÏ ˙‡Ê ‡ˆÓ 
,ÔÂˆ¯ ÚÈ·˘Ó ‰È‰ ‡Ï ‰Ê ¯˘˜‰· È¯Â˜Ó‰ ˜ÂÁ‰ .263‰ÚÈ·˙‰ ˙˘‚ÂÓ ‰¯Â·Ú˘ ‰¯·Á‰
ËÙ˘Ó‰ ̇ È· ̄ Â˘È‡ ̄ Á‡Ï ‰¯‚‡‰ ÌÂÏ˘˙· ̇ ‡˘Ï ‰¯·Á‰ ÏÚ ‰·ÂÁ Â· ‰Ú·˜ ‡Ï ̄ ˘‡· 
˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰˙Â‰ÓÓ ˙˘˜·˙Ó ÂÊÎ ‰·ÂÁ ˙ÏË‰ .˙¯Ê‚‰ ‰ÚÈ·˙‰ ÏÂ‰È ¯·„· 
‰˙ÈÈ‰˘ ‰ÈÂ˜Ï‰ ‰‡¯Â‰‰ ˙‡ Ô˜˙Ó ˙Â¯·Á‰ ˜ÂÁÏ 3 'ÒÓ ÔÂ˜È˙ .‰¯·Á‰ Ï˘ ‰ÚÈ·˙Î 
˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯Â˘È‡Ï ‰˘˜·‰ ˙˘‚‰ Ï˘ ·Ï˘‰ ÔÈ· Â„È¯Ù‰· È¯Â˜Ó‰ ˜ÂÁ· ‰ÏÂÏÎ 
Ú·Â˙‰ ÏÚ ‰˘˜·‰ ˙˘‚‰ Ï˘ ÈÂ˘‡¯‰ ·Ï˘· .‰˘˜·‰ ¯Â˘È‡ ¯Á‡Ï˘ ·Ï˘‰ ÔÈ·Ï 
.265¯˘‰ Ï˘ Â˙ÚÈ·˜Ï ¯ÒÓ ‰Ê ˜ÏÁ Ï˘ Â¯ÂÚÈ˘ .264ËÙ˘Ó‰ ˙È· ˙¯‚‡Ó ˜ÏÁ· ˙‡˘Ï

:‰ÏÂÙÎ ‡È‰ ‰¯‚‡ ÌÂÏ˘˙· ·ÂÈÁ‰ ̇ ¯ËÓ 

;266ËÙ˘Ó‰ ˙È· È„È ÏÚ Ô˙È˘ ˙Â¯È˘‰ ÔÈ‚· ÌÂÏ˘˙ .1 
Â‡ ˜¯Ò ˙ÂÚÈ·˙ ˙˘‚‰ ˙ÂÚˆÓ‡· ÈËÂÙÈ˘‰ ÍÈÏ‰‰ Ï˘ ‰Ú¯Ï ÂÏÂˆÈ ˙ÚÈÓ .2 

.267˙ÂÓÊ‚ÂÓ ˙ÂÚÈ·˙ 

‰˘˜·‰ ˘È‚Ó ÏÚ ,˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰˙˘‚‰ ¯Â˘È‡ ÈÙÏ˘ ÈÂ˘‡¯‰ ·Ï˘· ,ÔÎ ÏÚ
Ì„Â˜ .Ú·˜ÈÈ˘ ¯ÂÚÈ˘· ‰¯‚‡ ÌÏ˘Ï ‰·ÂÁ ˙ÏËÂÓ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰ ¯Â˘È‡Ï 
ÏÈË‰Ï ̆ È Ì‡ ‰Ï‡˘· ̇ ÈÊÂÁÓ‰ ‰˜ÈÒÙ· ̇ ÂÚ„ È˜ÂÏÈÁ ‰Ê ̄ ˘˜‰· ÂÚÏ‚˙ ̃ ÂÁ‰ ÔÂ˜È˙Ï 
˙È·Ó ‡¯ÈÙ˘ ËÙÂ˘‰ .‰¯‚‡ ÌÂÏ˘˙ ˙·ÂÁ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯Â˘È‡Ï ‰˘˜·‰ ˘È‚Ó ÏÚ
˙˘‚‰ Í¯ÂˆÏ ‰¯‚‡‰ ˙‡ ÂÓˆÚ· ÌÏ˘Ï Ú·Â˙‰ ÏÚ ÈÎ Ú·˜ ÌÈÏ˘Â¯È· ÈÊÂÁÓ‰ ËÙ˘Ó‰ 

.˙Â¯·Á‰ ˜ÂÁÏ (1)199 ÛÈÚÒ 262 
˙È·Ï ¯˘‡Î ,‰¯‚‡‰ Ï˘ ˙ÂÏÚ· ˙‡˘Ï Ú·Â˙‰ ÏÚ ‰È‰ ˙Â¯·Á‰ ˜ÂÁ· ÂÊÎ ˙ÂÎÓÒ ˙ÈÈ˜‰ ÈÙÏ 263 
‡"Ú¯ Â‡¯ .Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰ ¯ÊÁ‰· ‰¯·Á‰ ˙‡ ·ÈÈÁÏ ÔÎÓ ¯Á‡Ï ˙ÂÎÓÒ ‰˙ÈÈ‰ ËÙ˘Ó‰ 

.(¯‚ÈÏÊ ÔÈÈÚ :ÔÏ‰Ï) 550 (2)97 ÏÚ-˜˙ ,¯‚ÈÏÊ ' Ó"Ú· ÌÈÒÎÂ ˙ÂÚ˜˘‰ .ˆ.‡.È 1470/97
ËÙ˘Ó‰ ˙È· Ï˘ Â˙Â˜˜ÊÈ‰ ˙‡ ‰˙Ó 1987yÁ"Ó˘˙‰ ,(˙Â¯‚‡) ËÙ˘Ó ˙È· ˙Â˜˙Ï 2 ‰˜˙ 264 
:‰˜˙‰ ÔÂ˘Ï· .ÌÂÏ˘˙‰Ó ¯ÂËÙ ÍÈÏ‰‰ ˘È‚ÓÏ ‰˜Â‰ ÔÎ Ì‡ ‡Ï‡ ,ÂÈ·‚Ï ‰¯‚‡‰ ÌÂÏ˘˙· ÍÈÏ‰Ï
‰ÚÂ·˜‰ ‰¯‚‡‰ Â· ˘˜Â·Ó‰ „ÚÒ‰ „Ú· ‰ÓÏÂ˘ ÔÎ Ì‡ ‡Ï‡ ,ÍÈÏ‰ ÏÎÏ ËÙ˘Ó ˙È· ˜˜ÊÈÈ ‡Ï"
ÌÂÏ˘˙Ó ¯ÂËÙ ÍÈÏ‰‰ ‡È·Ó˘ Â‡ ,‡12 ‰˜˙· ¯ÂÓ‡Î ÏÂ˜ÂËÂ¯Ù‰ ˙¯‚‡Â ‰Â˘‡¯‰ ˙ÙÒÂ˙·
ÈÙÏ ÍÈÏ‰ ‡È·Ó‰" :ÈÎ ˙Ú·Â˜ 1987yÁ"Ó˘˙‰ ,(˙Â¯‚‡) ËÙ˘Ó ˙È· ˙Â˜˙Ï 4 ‰˜˙ ."‰¯‚‡
ÌÚ ÍÈÏ‰ Â˙Â‡ „Ú· ‰ÓÏ˘Ï ˘È˘ ‰¯‚‡‰ ˙‡ ÌÏ˘È ,‰Ù ÏÚ· Â˙Â‡ ˘¯Â„‰ Â‡ ·˙Î· ËÙ˘Ó ˙È·

."‰Ï‡ ˙Â˜˙· ˙¯Á‡ ‰‡¯Â‰ ÔÈ‡˘Î ‡Â‰Â ,‰Â˘‡¯Ï Â˙˘È¯„ Â‡ Â˙‡·‰
.2005 ı¯ÓÓ Ô˜˙Ó‰ ˜ÂÁÏ (1)42 ÛÈÚÒ ˙ÂÚˆÓ‡· Ô˜Â˙˘ ÈÙÎ ,˙Â¯·Á‰ ˜ÂÁÏ (‡)199 ÛÈÚÒ 265 

,¯ÙÂ‰ ' Ï‡¯˘È ˙È„Ó 195/88 ‡"˘· ;506 ,505 (2)ËÎ „"Ù ,„‰Ï ' ‰ÓÂ˘‰ „È˜Ù 155/75 ‡"Ú 266 
.40 ,32 (3) ·Ó „"Ù 

.677 ,675 „È „"Ù ,Ï‡È˙Ò˜ ' ÚÂˆÈ·Â ÔÈ· 502/59 'Ó‰ 267 
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˜˜ÊÈÈ ‡Ï ËÙ˘Ó‰ ˙È· ÔÎ˘ ,˙¯Ê‚ ‰ÚÈ·˙ Ï˘ ‰˙˘‚‰ ¯Â˘È‡Ï ˙ÈÂ˘‡¯‰ ‰˘˜·‰
ËÙÂ˘‰Â 269‰ÈÚ˘È ËÙÂ˘‰ ÂÚ·˜ ÂÊ ‰˘È‚ „‚Î .268‰¯‚‡‰ ‰ÓÏÂ˘ ‡Ï Ì‡ ÍÈÏ‰Ï ÏÏÎ 
˙¯Ê‚‰ ‰ÚÈ·˙‰ ÍÈÏ‰ Ï˘ ÂÈÙÂ‡ ¯Â‡Ï ÈÎ ·È·‡ Ï˙· ÈÊÂÁÓ‰ ËÙ˘Ó‰ ˙È·Ó 270ÈÈÓÈ· 
˙˘‚‰ ¯Â˘È‡Ï ˙ÈÂ˘‡¯‰ ‰˘˜·‰ Ï˘ ‰¯‚‡Ï ˙Â¯·Á‰ ˜ÂÁ Ï˘ ˙ÂÒÁÈÈ˙‰ ¯„ÚÈ‰·Â
¯Â˘È‡Ï ‰˘˜·‰ ̇ ˘‚‰ ̄ Â·Ú ‰¯‚‡‰ ÌÂÏ˘˙· ̇ Â·Á ̄ „ÚÈ‰ ̃ ÈÒ‰Ï ̆ È ,˙¯Ê‚‰ ‰ÚÈ·˙‰ 
.‰Â˘‡¯‰ ‰˘È‚· ¯ÂÓ‡Î ÍÓÂ˙ ˙Â¯·Á‰ ˜ÂÁÏ ÔÂ˜È˙‰ .271˙¯Ê‚ ‰ÚÈ·˙ Ï˘ ‰˙˘‚‰ 
‰¯‚‡ ÌÂÏ˘˙· ·ÂÈÁÏ Ú‚Â‰ ÏÎ· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ̇ È· Ï˘ Â˙˘È‚ ̇ ‡ Ì‚ ̇ Ó‡Â˙ ÂÊ ‰˘È‚ 

.272˙Â¯·Á‰ ̃ ÂÁ Ï˘ Â˙˜È˜ÁÏ Ì„Â˜ 
ÈÎ ,ÂÂ˜È˙ ¯Á‡Ï ˜ÂÁ‰ Ú·Â˜ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰Ï ËÙ˘Ó‰ ˙È· ¯Â˘È‡ ¯Á‡Ï 
˙È·Ï ‰˜Â‰˘ ˙Ú„‰ ÏÂ˜È˘ ¯ÓÂÏÎ ,ÌÏÈ˘˘ ‰¯‚‡‰ ˙‡ Ú·Â˙Ï ·È˘‰Ï ‰¯·Á‰ ÏÚ
,ÔÎ ÂÓÎ .273‰·˘‰ ˙·ÂÁ ‰¯·Á‰ ÏÚ ‰ÏËÂ‰ ÂÓÂ˜Ó·Â ÏËÂ· È¯Â˜Ó‰ ˜ÂÁ· ËÙ˘Ó‰ 
ÔÙÂ‡· ̇ ¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘· ËÙ˘Ó‰ ̇ È· ̇ ¯‚‡ ̇ ¯˙È ̇ ‡ ÌÏ˘Ï ‰¯·Á‰ ÏÚ ̃ ÂÁ‰ ÏÈËÓ 
ÌÂÏ˘˙ È‡ ÔÈ„ ÏÎ· ̄ ÂÓ‡‰ Û‡ ÏÚ" ÈÎ ,Ô˜˙Ó‰ ̃ ÂÁ‰ ÛÈÒÂÓ „ÂÚ .274¯˘‰ Ú·˜˘ ̄ ÂÚÈ˘·Â 
ÚÂÓÏ ÂÊ ‰‡¯Â‰ Ï˘ ‰˙¯ËÓ .275"‰ÚÈ·˙· ÔÂÈ„‰ ˙‡ ·ÎÚÈ ‡Ï ËÙ˘Ó‰ ˙È· ˙¯‚‡ ˙¯˙È 

.‰¯‚‡‰ ÌÂÏ˘˙ È‡ ̇ ÂÚˆÓ‡· ‰¯·Á‰ È„È ÏÚ ̇ ¯Ê‚‰ ‰ÚÈ·˙‰ ̇ ˘‚‰ ÏÂÎÈÒ ̇ ‡ 

Ú·Â˙Ï ÏÂÓ‚ .4 

˙Â¯·Á· .‰ÚÈ·˙‰ ˙˘‚‰ ÔÈ‚· ÏÂÓ‚ ˙Ï·˜ ‡Â‰ ˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ·Â˘Á ıÈ¯Ó˙
Ï˘ ÂÈ˙Â‡ˆÂ‰ ¯ÊÁ‰· È„ ÔÈ‡ ,ÏÂ„‚ ÂÈ‡ ˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙˜ÊÁ‰ ÊÂÁ‡ Ô‰·˘ ,˙ÂÏÂ„‚ 
‰Ï‡Î ˙Â¯·Á· .˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï ˜ÈÙÒÓ ıÈ¯Ó˙ ˙ÂÂ‰Ï È„Î Ú·Â˙‰ ˙ÂÈÓ‰ ÏÚ· 

ÈÊÂÁÓ ÌÈÈ„ ,'Á‡Â Ó"Ú· ˙ÈÊ¯ÂÙ ‰È‚ÂÏÂÎË Ê¯‡ ' ¯Â˘ 5044/04 ‡"˘· ,6108/04 (Ì-È) ‡"˙ 268 
,ÈÁ¯Ê‡‰ ÔÈ„‰ ¯„Ò ˙Â˜˙· ÂÚ·˜ ‰Ê ÏÏÎÏ ÌÈ‚È¯Á .(3.12.04 ÌÂÈÓ ÔÈ„ ˜ÒÙ) 606 (8) „Ï Í¯Î

.˙¯Ê‚ ‰ÚÈ·˙ Ï˘ ‰˙˘‚‰ ¯Â˘È‡Ï ‰˘˜· ÌÈÏÏÂÎ ÌÈ‡ ‰Ï‡Â ,1984yÊ"Ó˘˙ 
.87 ‰¯Ú‰ ÏÈÚÏ ,˙È¯Ë˘ ÔÈÈÚ· Â‡¯ 269 

ÌÂÈÓ ‰ËÏÁ‰) 'Á‡Â Ó"Ú· ÌÈÓ˙Á ‰·‰Ï ' 'Á‡Â ·ÂÎ¯Â· 8380/05 ‡"˘· ,1267/03 (‡"˙) ‡"˙ 270 
.(22.5.05

:Â¯ÓÂ‡· ,È˙˜È˜Á ÈÂÈ˘Ï ‡¯˜ ‡Â‰Â ,‰ÈÂ‡¯ ‰È‡ ÚÈ‚‰ ‰ÈÏ‡˘ ‰‡ˆÂ˙‰ ÈÎ ¯·Ò ‰ÈÚ˘È ËÙÂ˘‰ 271 
˙È· ˙Â˜˙ ˙¯‚ÒÓ· ,Ú·˜È ˙Â˜˙‰ ÔÈ˜˙Ó˘ ÈÂ‡¯‰ ÔÓ ÈÎ ¯ÈÚ‰Ï ÔÂÎÏ È‡ ‡ˆÂÓ ,˙‡Ê ÌÚ"
ÏÚ ,ÌÏ˘Ï ˙¯Ê‚ ‰ÚÈ·˙ ¯Â˘È‡Ï ‰˘˜· ˘È‚Ó ÏÚ˘ ,ÈÏÓÈÈÓ ÂÏÂ ,‰¯‚‡ ¯ÂÚ˘ ,(˙Â¯‚‡) ËÙ˘Ó‰
.È‰˘ÏÎ ‰¯‚‡ ÌÂÏ˘˙Ó ˘˜·Ó‰ ¯ÂËÙ ‰È‰È ‰Ê ÔÈÚÓ ÍÈÏ‰ ÔÈ‚·˘ È„¯ÂÒ·‡ ·ˆÓ ¯ˆÂÂÈ ‡Ï˘ ˙Ó
ÂÏÂ ,‰¯‚‡ ‰Ú·˜ ‰ÈÙ ÏÚ ,‰˘Ó‰ ˜˜ÂÁÓ ˙ÂÈÈ„Ó ˙‡ Ì‡Â˙ ÂÈ‡ ¯ÂËÙ‰Â ‰˜„ˆ‰ ÍÎÏ ÔÈ‡

.87 ‰¯Ú‰ ÏÈÚÏ ,˙È¯Ë˘ ÔÈÈÚ ".ËÙ˘Ó‰ ˙È·Ï ˘‚ÂÓ‰ ÍÈÏ‰ ÏÎ È·‚Ï ,˙ÈÏÓÈÈÓ 
.263 ‰¯Ú‰ ÏÈÚÏ ,¯‚ÈÏÊ ÔÈÈÚ· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· Ï˘ ÂÈ„ ˜ÒÙ Â‡¯ 272 

.2005 ı¯ÓÓ Ô˜˙Ó‰ ˜ÂÁÏ (2)42 ÛÈÚÒ ˙ÂÚˆÓ‡· Ô˜Â˙˘ ÈÙÎ ,˜ÂÁÏ (·)199 ÛÈÚÒ 273 
.Ì˘ ,Ì˘ 274 
.Ì˘ ,Ì˘ 275 
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¯ÎÂ‰ ‰ÊÎ ıÈ¯Ó˙ .Ú·Â˙Ï ‰ÚÈ·˙‰ ˙Â¯ÈÙÓ ˜ÏÁ ˙˜Ú‰ ˙¯Âˆ· ÛÒÂ ıÈ¯Ó˙ ˘Â¯„
:ÈÎ Ú·Â˜ ˙Â¯·Á‰ ˜ÂÁÏ 201 ÛÈÚÒ .˙Â¯·Á‰ ˜ÂÁ· 

,Ú·Â˙Ï ÏÂÓ‚ ÌÂÏ˘˙ ÏÚ ˙Â¯Â‰Ï ‡Â‰ È‡˘¯ ,‰¯·Á‰ ˙·ÂËÏ ËÙ˘Ó‰ ˙È· ˜ÒÙ" 
".‰˙ÁÎÂ‰·Â ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰· Á¯Ë˘ 

˙Ú„ ÏÂ˜È˘ ËÙ˘Ó‰ ˙È·Ï ‰˜Ó ˜ÂÁ‰ .‰ÚÈ·˙· ‰ÈÈÎÊ ‡Â‰ Ú·Â˙Ï ÏÂÓ‚ Ô˙ÓÏ È‡˙ 
.276ÏÂÓ‚‰ Û˜È‰Ï Ú‚Â‰ ÏÎ·

ÏÚ·Ï ÔÈ¯˘ÈÓ· ÈÂˆÈÙ‰ ÌÂÏ˘˙ ÏÚ ˙Â¯Â‰Ï ¯˘Ù‡Ó ÂÈ‡ ˜ÂÁ‰ ,‰Ê ıÈ¯Ó˙ ËÚÓÏ 
˙ÂÈÓ‰ ÈÏÚ·Ó ˜ÏÁ Ì‰ ÌÈÏÂÂÚÓ‰ ¯˘‡Î Ì‚ ˙‡ÊÂ ,‰¯·ÁÏ ÌÂ˜Ó· Ú·Â˙‰ ˙ÂÈÓ‰ 
˙ÂÈÓ ÈÏÚ·Ï ‰ÙÈ˜Ú ‰‡‰ ˙·ÂË Ô˙Ó È„Î ‰¯·ÁÏ ÈÂˆÈÙ‰ ˙˜Ú‰· ˘È ¯˘‡Î ,‰¯·Á·
‰¯·Á‰ ¯˘‡Î Â‡ ,ÌÈÏÂÂÚÓ‰Ó Ì‰È˙ÂÈÓ ˙‡ Â˘Î¯˘ ‰Ï‡Ï “windfall” Â‡ "ÌÈÓ˘‡" 
ÏÚ ˙Â¯Â‰Ï ˙È¯·‰ ˙Âˆ¯‡· ËÙ˘Ó‰ È˙· Â˙Â‡È Ì‰·˘ ÌÈ¯˜Ó ;ÈÁ ˜ÒÚ „ÂÚ ‰È‡ 
˙Â¯·Á‰ ̃ ÂÁ .277‰¯·Á‰ ˙ÂÈÓ· Ì˙˜ÊÁ‰ ÊÂÁ‡Ï ˙ÈÒÁÈ ˙ÂÈÓ‰ ÈÏÚ·Ï ÈÂˆÈÙ‰ ÌÂÏ˘˙ 
ÌÏ˘Ï Ú·˙‰ ÏÚ˘ Â‰˘ÏÎ ÌÂÎÒ˘ ̇ Â¯Â‰Ï ·Á¯ ̇ Ú„ ÏÂ˜È˘ ËÙ˘Ó‰ ̇ È·Ï ‰˜Ó È„˜‰ 
.278‰¯·ÁÏ ÌÂ˜Ó· ¯·Ú· Â‡ ‰ÂÂ‰· ˙ÂÈÓ ÏÚ·Ï ˙Â¯È˘È ,È˜ÏÁ Â‡ ‡ÏÓ ÔÙÂ‡· ,¯·ÚÂÈ 

.279È„ÏÈÊ ÂÈ‰ ̃ ÂÁ· Ì‚ ‰ÏÂÏÎ ‰ÓÂ„ ‰‡¯Â‰
¯˘˜‰· ˙ÂËÒÏ ÌÂ˜Ó ÔÈ‡ .ÈÂ‡¯ ÈÏ ‰‡¯ ‰Ê ¯˘˜‰· ÈÏ‡¯˘È‰ ˜ÂÁ· Ú·˜˘ ¯„Ò‰‰ 
·ˆÓ ¯ÊÁÂÈ ÈÂˆÈÙ‰ ˙ÂÚˆÓ‡· .ÈÂˆÈÙÏ È‡ÎÊ‰ ‡Â‰ ˜ÂÊÈ˘ „ˆ‰ ÂÈÙÏ˘ ,ÈÏÏÎ‰ ÔÈ„‰Ó ‰Ê 
‰ÚË‰ .ÂÂ˜È˙ ÏÚ ˙ÂÈÓ‰ ÈÏÚ·Ï ‰˘Ú˘ ÏÂÂÚ‰ Ì‚ ‡Â·È ÍÎ·Â ,Â˙ÂÓ„˜Ï ‰¯·Á‰
Ì‰˘ ÍÎÓ ˙ÓÏÚ˙Ó ,‰¯·Á· ˙ÂÈÓ ÈÏÚ· Ì˙ÂÈ‰· ,ÍÎÓ Â‰ÈÈ ÌÓˆÚ ÌÈÏÂÂÚÓ‰ Ì‚˘ 
Ï˘ ÂÙÂÒ· ¯ÂÊÁÈ ÈÂˆÈÙ‰Ó ˜ÏÁ˘ ‰„·ÂÚ‰ .ÌÈ˜Ê‰ ‡ÂÏÓ· ˙‡˘Ï ÌÈÎÈ¯ˆ ¯˘‡ ‰Ï‡ 
ÂÓÎ .ÌÈÈÓÚÙ "Ì˘ÈÚ‰Ï" ÌÂ˜Ó ÔÈ‡Â ,‰¯·Á· ˙ÂÈÓ ÈÏÚ· Ì˙ÂÈ‰Ó ˙Ú·Â Ì‰ÈÏ‡ ¯·„
Ï˘ ‰Ï‡ Ô‰ ,‰ÚÈ·˙‰ ˙Â‡ˆÂ‰· ˙‡˘Ï ÂÎ¯ËˆÈ˘ ÂÏ‡ Ì‰ ÌÈÏÂÂÚÓ‰˘ ¯ÂÎÊÏ ˘È ,ÔÎ 

.ÌÓˆÚ Ï˘ Ô‰Â ˙ÂÈÓ‰ ÏÚ· 

.271ß ,38 ‰¯Ú‰ ÏÈÚÏ Z ‰ÚÈ·˙‰ ˙Â¯ÈÙÓ 25% ˙˜Ú‰Ï ‰È'ˆ˜Â¯Ù 'ÙÂ¯Ù Ï˘ Â˙ˆÏÓ‰ Â‡¯ 276 
ÔÈÈÚ· ˙È¯·‰ ˙Âˆ¯‡· ‰˙ÂÓ˘ ‰„ÚÂÂ‰ .Henn & Alexander, supra note 76, §373 277 
Z „·Ï· ‰¯·ÁÏ ÌÏÂ˘È ˙¯Ê‚‰ ‰ÚÈ·˙· ÈÂˆÈÙ‰ ÏÏÎ Í¯„·˘ ÚÂ·˜Ï ‰ˆÈÏÓ‰ ‰¯·Á‰ ¯Ë˘Ó 
The American Law Institute Principles of Corporate Governance: Analysis and 
‰ˆÈÏÓ‰ ‰„ÚÂÂ‰ ,ÌÏÂ‡ .Recommendations Proposed Final Draft, supra note 76, §7.16
˙Â¯Â‰Ï ‰¯˘Ó È‡˘Â È„È ÏÚ ‰·ÂÁ ˙¯Ù‰Ó ˙Ú·Â˘ ˙¯Ê‚ ‰ÚÈ·˙· ËÙ˘Ó‰ ˙È· ˙‡ ÍÈÓÒ‰Ï 
(pro-rata) ÈÒÁÈ ÒÈÒ· ÏÚ ÌÈÏ‡Â„È·È„È‡ ˙ÂÈÓ ÈÏÚ·Ï ÔÈ¯˘ÈÓ· ÌÏÂ˘È Â˜ÏÁ Â‡ ÈÂˆÈÙ‰ ÏÎ˘
Z ‰¯·Á‰ Ï˘ ÌÈ˘Â‰ ¯Â·Ú ‰ÓÈ‡˙Ó ‰˘¯Ù‰ ¯Á‡ÏÂ ˙Â·ÈÒ· ˜„ÂˆÏ ˙‡Ê ‡ˆÂÓ ‡Â‰ ¯˘‡Î
˙ÂÈÓ ÈÏÚ·Ï ¯È˘È ÌÂÏ˘˙Ï ÂÊÎ ˙Â¯˘Ù‡ ‰˙Á„ ,Ï‡¯˘ÈÏ ‰ÓÂ„· ,‰ÈÏ‚‡· Ì‚ .ibid, §7.18(e) 
Boyle, Â‡¯ ÂÊÎ ˙Â¯˘Ù‡ Ô˙Ó· ‰ÎÈÓ˙Ï .Boyle, supra note 88, at p. 84 Â‡¯ .ÌÈÈÏ‡Â„È·È„È‡ 

.ibid, at pp. 84y85 
.Canada Business Corporations Act s. 240(c) 278 

.Companies Act 1993 s. 167(d) 279 
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:˙ÂÈÓ‰ ̄ Â·Ú ÂÓÏÈ˘˘ ÌÂÎÒ‰Ó ̃ ÏÁ ÌÓˆÚÏ ̄ ÈÊÁ‰Ï ÌÈ˘˜·Ó˘ ̇ ÂÈÓ ÈÏÚ·Ï ̄ ˘‡ 
‰‡ˆÂ˙ ˜¯ ‡È‰ Ì˙‡‰ ,‰¯·Á· ˙ÂÈÓ‰ ÈÏÚ·Ó ˜ÏÁ ˜¯ Ì‰ ‰Ï‡Î ˙ÂÈÓ ÈÏÚ· Ì‡ 
ÈÏÚ· ¯˘‡Î .ÌÈ¯Á‡‰ ‰È˙ÂÈÓ ÈÏÚ·Â ‰¯·Á‰ È˘Â ÍÎÓ Â˜ÈÙÈ˘ ÔÂ¯˙È‰Ó ˙ÈÂÂÏ 
Ï˘ ¯È˘ÎÓÏ ÌÈ˜Â˜Ê Ì‰ ÔÈ‡ ‰¯·Á· ÌÈËÏÂ˘‰ Ì‰ ‰ÚÈ·˙‰ ˙‡ ÌÈ˘È‚Ó˘ ˙ÂÈÓ‰
Ô‚¯Â‡ ˙ÂÚˆÓ‡· ˘‚Â˙ ‰ÚÈ·˙‰˘ ÍÎÏ Â‚‡„È ‡Ï‡ ,‰ÚÈ·˙‰ ˙˘‚‰ Ì˘Ï ˙¯Ê‚ ‰ÚÈ·˙ 

. 280 Regal Ï˘ ‰¯˜Ó· ¯·„‰ ‰˘Ú˘ ÈÙÎ ,‰¯·Á‰ Ï˘ ÍÓÒÂÓ 
¯˘‡Î ˙ÂÈÓ‰ ÈÏÚ·Ï ¯È˘È ÈÂˆÈÙ Ô˙ÈÏ ˙È¯·‰ ˙Âˆ¯‡· ˙Ï·Â˜Ó‰ ‰ÎÓÒ‰‰ Ì‚
ÍÎ ÏÚ ˙˙˙˘ÂÓ ÂÊ ‰˘È‚ .ÈÈÏÚ ˙Ï·Â˜Ó ‰È‡ 281ÈÁ ˜ÒÚ „ÂÚ ‰ÂÂ‰Ó ‰È‡ ‰¯·Á‰ 
Ì‰È˙ÂÈÂÎÊ ÏÚ Â¯˙ÈÂÂ˘ Â‡ ÌÈÚ·˙‰ È˘ÚÓÏ ÂÓÈÎÒ‰ ‰¯·Á· ÌÈ¯Á‡‰ ˙ÂÈÓ‰ ÈÏÚ·˘ 
ÔÈ‡ ,„Â·Î‰ ÏÎ ÌÚ .282Ì‰ÈÏ‡ Ì˙ÂÙ¯Ëˆ‰ È‡ ·˜Ú ÌÈÚ·Â˙‰ È„È ÏÚ Â˘‚Â‰˘ ÌÈÎÈÏ‰·
Í¯Âˆ ÔÈ‡ ,‰¯·Á‰ Ï˘ ‰ÚÈ·˙ ‰˙Â‰Ó· ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙ÂÈ‰· .ÈÈÏÚ ˙Ï·Â˜Ó ÂÊ ‰˘È‚ 
ÈÏÚ·˘ ÔÂÂÈÎ .‰È˙Â¯ÈÙÓ ˙Â‰ÈÏ È„Î ‰ÈÏ‡ Û¯Ëˆ‰Ï ÌÈ¯Á‡‰ ˙ÂÈÓ‰ ÈÏÚ· ˙‡ ·ÈÈÁÏ 
ÌÈÈÂˆÈÙ‰ ˙‡ ¯È·Ú‰Ï ˘È ,‰¯·ÁÏ Ì¯‚˘ ˜Ê ÔÈ‚· ˙¯Ê‚‰ ‰ÚÈ·˙· ÌÈÚ·Â˙ ˙ÂÈÓ‰
˙Â·¯Ú˙‰Ï ˙Ó¯Â‚ ÌÈÚ·Â˙Ï ‰ÚÈ·˙‰ ˙Â¯ÈÙ ˙‡ ‰˜ÈÚÓ‰ ‰˘È‚‰ .‰¯·ÁÏ ÌÈ˜ÒÙ‰ 
,ÌÈ˘Â ‰¯·ÁÏ ̆ È Ì‡ .˜Â¯ÈÙ È„ÎÏ ÚÈ‚˙ ÂÊ Ì‡ ,‰¯·Á‰ ÈÒÎ ̇ ˜ÂÏÁ· ̇ ÂÈÂÙÈ„Ú‰ ̄ „Ò· 
ÈÏÚ· ÈÙÏ ‰Ï ÂÓ¯‚˘ ÌÈ˜Ê‰ ÔÈ‚· ‰¯·ÁÏ ÌÈÚÈ‚Ó‰ ÌÈÈÂˆÈÙ‰Ó ˙Â‰ÈÏ ÌÈ‡ÎÊ Ì‰
¯·„ Ï˘ ÂÙÂÒ· ‡È·È ‰¯·ÁÏ ÌÈÈÂˆÈÙ‰ ÌÂÏ˘˙ ,ÌÈ˘Â ‰¯·ÁÏ ÔÈ‡ ¯˘‡Î .˙ÂÈÓ‰ 

.˙ÂÈÓÏ ̇ Â„ÂÓˆ‰ ̇ ÂÈÂÎÊÏ Ì‡˙‰· Ì˙˜ÂÏÁÏ 

ÌÈÈÂÈ„ ÌÈË·È‰ .Ê 

˙Ú·˙Î ‰¯·Á‰ ÛÂ¯Èˆ .1 

Û¯ˆÏ Ô˙È ‡Ï˘ ¯Á‡Ó ,‰¯·Á‰ Ï˘ ‰ÚÈ·˙ ‡È‰ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ‰˙Â‰Ó·˘ Ì‚‰ 
ÈÂÈÁ ÌÈÎÈÏ‰Ï ‰¯·Á‰ ÛÂ¯Èˆ .283˙Ú·˙Î ‰ÚÈ·˙Ï ‰¯·Á‰ ˙Ù¯ÂˆÓ ÂÂˆ¯ ‡ÏÏ Ú·Â˙ 

.‰È·‚Ï ÔÈ„ ̇ È· ‰˘ÚÓ ̄ ÂˆÈÏ È„ÎÂ ‰ÚÈ·˙‰ ̇ Â¯ÈÙ ̇ ‡ ‰Ï ̇ Â˜‰Ï È„Î 

.34 ‰¯Ú‰ ÏÈÚÏ Â‡¯ 280 
.Bailey v. Jacobs, 189 A. 320 (1937) 281 

.Ibid, at p.  330  282 
‰¯·Á‰ ÛÂ¯Èˆ· ˙ÂÈÂÈÁ‰ ¯Â‡Ï ,Â˙ÏÈÁ˙ ¯Á‡Ï Ì‚ ÔÈ„‰ ÍÎ ,ÍÎÏ ÒÁÈÈ˙Ó ÂÈ‡ ˜ÂÁ‰˘ ˙Â¯ÓÏ 283 
Z ˙¯Ê‚‰ ‰ÚÈ·˙· ˙Ú·˙Î ‰¯·Á‰ ÛÂ¯Èˆ ‡Â‰ Û‡ ·ÈÈÁÓ ÈÏ‚‡‰ ÔÈ„‰ .ËÒ˜Ë· ¯‡Â·ÓÎ ˙Ú·˙Î 
Australian Z ‰ÈÏ¯ËÒÂ‡· Ì‚ ÔÈ„‰ Â‰ÊÎ .Civil Procedure Rules 1998 r. 19.9(2)
¯Á‡Ï˘ ·Ï˘· .Corporation Law, Principles and Practice, supra note 29, §3.4.0010
‰ÏÂÎÈ ‡È‰ ÔÈ‡ ·Â˘ ,˙Ú·˙Î ÌÈÎÈÏ‰Ï „ˆ ‡È‰ ‰¯·Á‰ ¯˘‡Î ,˙¯Ê‚‰ ‰ÚÈ·˙· ÔÂÈ„‰ ˙ÏÈÁ˙
ÍÙÂ‰ ‰ÈÙÏ˘ ‰¯Â„ˆÂ¯Ù· ¯ÈÎÓ ÂÈ‡ ÌÈÈ˜‰ ÔÈ„‰ ¯˘‡· ,˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙‡ ‰ÓˆÚÏ ıÓ‡Ï
‰Ï˘ ÍÓÒÂÓ Ô‚¯Â‡ È„È ÏÚ ‰¯·Á‰ ˙ËÏÁ‰ :˙Â¯Á‡ ÌÈÏÈÓ· .Ú·Â˙Î ÚÈÙÂÓÂ Â¯ÂÚ ˙‡ Ú·˙‰ 
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ÈÓ„˜Ó ÍÈÏ‰ .2 

‰„ÈÓÚ‰ ˙ÂÎÊ ˙Ï‡˘· ÔÂ„Ï ˘È Ì‡ ‰Ï‡˘‰ ‰˜ÈÒÙ· ÔÂÈ„Ï ‰„ÓÚ ˙Â¯·Á‰ ˜ÂÁÏ Ì„Â˜
ÂÊ ‰Ï‡˘ ¯¯·Ï ˘È ‡Ó˘ Â‡ ,„¯ÙÂ ÈÓ„˜Ó ÍÈÏ‰· ‰ÚÈ·˙‰ ˙˘‚‰· ˙ÂÈÓ‰ ÏÚ· Ï˘ 

?‰ÙÂ‚ ‰ÚÈ·˙· ÔÂÈ„‰ ÍÏ‰Ó· 
.284¯Â‡¯· ' ÈÓÈÏÂÒ ÔÈÈÚ· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È·· ˙ÂÚ„ È˜ÂÏÈÁ ÂÚÏ‚˙ ÂÊ ‰Ï‡˘·
˙ÂÎÊ ‰ÏÈÁ˙ ¯¯·˙˙ Â˙¯‚ÒÓ·˘ ,„¯Ù ÍÈÏ‰ Ï˘ ÂÓÂÈ˜· „„Èˆ ÔÂÏ‡ ËÙÂ˘‰˘ „ÂÚ· 
ÔÂÈ„· „„ÈˆÂ ÔÂÈ„‰ ÏÂˆÈÙ ˙‡ ÈÂ„Ï ‡È˘‰ ÏÏ˘ ,285‰ÚÈ·˙ ˘È‚‰Ï Ú·Â˙‰ Ï˘ Â˙„ÈÓÚ 
ÌÈÎ¯„‰ È˙˘ ÈÎ ¯·Ò Ô‰Î 'Á ËÙÂ˘‰ .286‰ÏÈ‚¯ ‰Ú·Â˙ Ï˘ ˙¯‚ÒÓ· ÏÏÂÎ ÍÈÏ‰·
‡ÏÏ ÌÈËÙÂ˘ È˘ Ï˘ ‰ÎÈÓ˙Ï ‡ÂÙ‡ ‰˙ÎÊ ˙ÂÈ¯˘Ù‡‰ ÌÈÎ¯„‰Ó ˙Á‡ ÏÎ .˙ÂÈÓÈËÈ‚Ï 
‰˜ÈÒÙ· ̄ ·„ Ï˘ ÂÙÂÒ· ‰Ï·˜˙‰˘ ‰˘È‚‰ .287ÌÈÎ¯„‰ ̇ Á‡ Ï˘ ‰˙ÂÙÈ„Ú ̄ ·„· ‰Ú¯Î‰ 
‰ÚÈ·˙‰ ˙¯‚ÒÓ· ˙ÈÓ„˜Ó ‰Ï‡˘Î ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÊ‰ ˙Ï‡˘· ÔÂÈ„ Ï˘ ‰˙ÈÈ‰
˜ÂÁ· Ì‚ ‰ËÏ˜ ‡È‰Â ,289‰ÈÏ‚‡· ˙Ï·Â˜Ó‰ ‰˘È‚‰ ˙‡ ˙Ó‡Â˙ ÂÊ ‰ÎÏ‰ .288‰ÓˆÚ 

Ô‚¯Â‡ Ï˘ ‰ËÏÁ‰ .˙¯Ê‚‰ ‰ÚÈ·˙‰ ÏÂ‰È ÈÙÏ˘ ·Ï˘· Ï·˜˙‰Ï ‰ÈÂ˘Ú ‰ÚÈ·˙‰ ˙‡ Ï‰Ï
Ï˘ Â˙ÂÎÊ ˙‡ ˙ÏÏÂ˘ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰ ÈÙÏ ‰¯·Á‰ Ì˘· ‰ÚÈ·˙‰ ˙‡ ˘È‚‰Ï ÍÓÒÂÓ
Ú·Â˙ ÂÈ‡ ÍÓÒÂÓ Ô‚¯Â‡˘Î ˜¯ ˙È¯˘Ù‡ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ÔÎ˘ ,ÂÊÎ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ‰ ÏÚ·
‰ÚÈ·˙‰ ˙˘‚‰ ¯Á‡Ï ‰¯·Á‰ Ì˘· ‰ÚÈ·˙‰ ˙‡ ˘È‚‰Ï ÍÓÒÂÓ Ô‚¯Â‡ Ï˘ ‰ËÏÁ‰ .‰¯·Á‰ Ì˘·
ÌÚË‰Ó ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙‡ ‰Á„È ËÙ˘Ó‰ ˙È·˘ ÍÎÏ ÌÂ¯‚˙ Z ‰· ÔÂÈ„‰ ÈÙÏÂ Z ˙¯Ê‚‰
Í¯„‰ „ÂÚ ‰ÁÂ˙Ù ‡Ï Z ËÙ˘Ó‰ ˙È· ÈÙÏ ¯¯·˙‰Ï ‰ÏÁ‰Â ˙¯Ê‚‰ ‰ÚÈ·˙‰ ‰˘‚Â‰˘Ó .¯ÂÓ‡‰
‰È'ˆ˜Â¯Ù '‡ ¯ÂÒÙÂ¯Ù Ï˘ Â˙ˆÏÓ‰Ï ÔÎÏ ‰Ù˙Â˘ ÈÈ‡ .Ú·Â˙‰ ÈÏ‚¯ ˙‡ ˜ÂÁ„Ï ‰¯·Á‰ ÈÙÏ
ÏÎÂ˙ ‡Ï ÍÎ·Â ,Ú·Â˙‰ ˙ÂÈÓ‰ ÏÚ· Ï˘ ÂÈÏ‚¯ ˙‡ ˜ÂÁ„Ï ÏÎÂ˙ ‡Ï ‰¯·Á‰ ÈÎ ÚˆÂÓ" ‰ÈÙÏ˘
‰ÚÈ·˙Ï Û¯Ëˆ‰Ï ÔÈ¯ÂÁ ˙· Ì‚ ‰È‰˙ ‡È‰ ,È˘ „ˆÓ .‰ÈÈÂ˜ Ï˘ ‰È˙Â‡ˆÂ˙ ÂÈÏÚ ˙ÂÙÎÏ „ÂÚ
È‡ .(265ß ,38 ‰¯Ú‰ ÏÈÚÏ) "˜È˙‰ Ï˘ Ï˘ÂÎ ÏÂ‰È ÈÙÓ ‰ÓˆÚ ˙‡ ÔÒÁ˙ ÍÎ·Â ,˙Ú·Â˙Î
‰ÚÈ·˙Ï ÌÂ˜Ó ÔÈ‡ ,‰Ó˘· ‰ÚÈ·˙ ˙˘‚‰ ÏÚ ËÈÏÁÓ ‰¯·Á‰ Ï˘ ÍÓÒÂÓ Ô‚¯Â‡ Ì‡ ÈÎ ‰¯Â·Ò
„ˆ ‰˙ÂÈ‰· .˙Ú·Â˙Ï ÍÂÙ‰Ï ‰ÏÂÎÈ ‰¯·Á‰ ÔÈ‡ ‰ÚÈ·˙· ÔÂÈ„‰ ˙ÏÈÁ˙ ¯Á‡Ï˘ ·Ï˘· .˙¯Ê‚
ÌÂ˘Ó ,‰ÚÈ·˙‰ ˙Ï·˜· ˙ÂÎÓÂ˙‰ ˙ÂÈ‡¯‰ ÏÎ ˙‡ ËÙ˘Ó‰ ˙È· ÈÙÏ ‡È·‰Ï ‰ÏÂÎÈ ‡È‰ ,ÍÈÏ‰Ï
Â˙Úˆ‰ .˙Ú·Â˙Î ‰‚ÂÂÒÏ ˘È ˙È˙Â‰Ó ‰ÈÁ·Ó˘ Ô·ÂÓ ,˙ÈÏÓ¯ÂÙ ‰ÈÁ·Ó ˙Ú·˙ ‰˙ÂÈ‰ Û‡ ÏÚ˘
˜ÂÁ· ‰Ï·˜˙‰ ‡Ï ˙¯Ê‚‰ ‰ÚÈ·˙· ˙Ú·Â˙Î Û¯Ëˆ‰Ï ‰¯·ÁÏ ¯˘Ù‡Ï ‰È'ˆ˜Â¯Ù ¯ÂÒÙÂ¯Ù Ï˘
Ú·˙ Ï˘ Â˙ÂÎÊ· ¯ÈÎÓ ÂÈ‡ ÈÏÏÎ‰ ÔÈ„‰˘ ÔÂÂÈÎÂ ,‰¯·ÁÏ ÂÊÎ ˙ÂÎÊ ‰˜Ó ÂÈ‡ ˜ÂÁ‰ .˙Â¯·Á‰

.ÂÊÎ ˙È˜ÂÁ ˙Â¯˘Ù‡ ÔÈ‡˘ È¯‰ ,Ú·Â˙Ï ÍÂÙ‰Ï
.164 ‰¯Ú‰ ÏÈÚÏ 284 

.627y625 'Ú· ,Ì˘ 285 

.633y631 'Ú· ,Ì˘ 286 
‡Ï) ÈÓÈÏÂÒ ' ¯Â‡¯· 33/80 "„· Ô‰Î 'È ËÙÂ˘‰ È„È ÏÚ ‰˙Á„ ‰ÈÈ‚ÂÒ· ÛÒÂ ÔÂÈ„Ï ‰˘˜· 287 

.(ÌÒ¯ÂÙ
.261 ‰¯Ú‰ ÏÈÚÏ ,˜Ï·¯· ÔÈÈÚ· Â‡¯ 288 

Prudential Assurance Co. Ltd. v. Newman Industries (No. 2), supra note 4, at p. 365; 289 
‰¯Â„ˆÂ¯Ù‰ ;Estmanco (Kilner House) Ltd. v. Greater London Council, supra note 142 
ÍÓ˙Ò‰ ‰ÈÏÚ˘Â Wallersteiner v. Moir (No. 2), supra note 239 ÔÈÈÚ· ÔÈ„‰ ˜ÒÙ· ‰Á˙ÂÙ˘ 
‡Ï‡ ,ÍÈÏ‰‰ ˙ÁÈ˙Ù Í¯„Ï ˙ÒÁÈÈ˙Ó ‰È‡ ,164 ‰¯Ú‰ ÏÈÚÏ ,ÈÓÈÏÂÒ ÔÈÈÚ· ÔÂÏ‡ ËÙÂ˘‰ 

.Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰ ¯ÊÁ‰ ˙ÁË·‰Ï 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

Ï˘ ‰„ÈÓÚ‰ ˙ÂÎÊ· Ô„˘ ÍÈÏ‰‰ ˙„¯Ù‰· ¯˘‡· ,‰ÈÂ‡¯ ‰ÎÏ‰ ˙‡Ë·Ó ‡È‰ .˙Â¯·Á‰ 
.290ÌÈ¯˙ÂÈÓ ÌÈÂÈ„Ï ÌÂ¯‚Ï È„Î ̆ È ‰ÙÂ‚ ‰ÚÈ·˙‰ Ï˘ ÈÏÏÎ‰ ÍÈÏ‰‰Ó Ú·Â˙‰ 

˙È· .291ÛÒ‰ ÏÚ ‰ÚÈ·˙‰ ˙‡ ˜ÂÁÓÏ ËÙ˘Ó‰ ˙È·Ó ˘˜·Ï ÌÈÚ·˙‰ ÌÈÏÂÎÈ ,˙‡Ê ÌÚ 
˙ÂÚË‰ ̇ Â„·ÂÚ‰ ̇ ‡ Ú·Â˙‰ ÁÈÎÂÈ ÂÏÈÙ‡ ÈÎ ÂÏ ̄ ¯·˙È Ì‡ ̇ ‡Ê ‰˘˜·Ï ̄ ˙ÚÈÈ ËÙ˘Ó‰
˙Ï‡˘ ̇ ‡ Ì‚ ËÙ˘Ó‰ ̇ È· ̃ Â„·È ÂÊ ̇ ¯‚ÒÓ· .292Â˙ÚÈ·˙Ï ÒÈÒ· ÔÈ‡ Z ‰ÚÈ·˙‰ ·˙Î· 
ËÙ˘Ó‰ ˙È· ÚÈ‚È Ì‡ .‰¯·ÁÏ ‰ÚÈ·˙ ˙ÏÈÚ Ï˘ ‰ÓÂÈ˜ ˙‡Â Ú·Â˙‰ Ï˘ ‰„ÈÓÚ‰ ˙ÂÎÊ 
ÂÏ ¯˘Ù‡Ï ÈÂ‡¯ ‰Ê ÔÈ‡ Z ‰ÚÈ·˙‰ ·˙Î· ÔÚË‰ ˙‡ Ú·Â˙‰ ÁÈÎÂÈ ÂÏÈÙ‡ ÈÎ ,‰˜ÒÓÏ 

.293ÈÓ„˜Ó‰ ·Ï˘· ‰ÚÈ·˙‰ ̃ ÁÓÈ˙ ,‰¯·Á‰ Ì˘· ÚÂ·˙Ï 

Ú·Â˙‰ Ï˘ ¯È‰ˆ˙· ‰˘˜·‰ ˙ÎÈÓ˙ .3 

241 ‰˜˙ ÁÂÎÓ ¯È‰ˆ˙· ˙ÎÓ˙ ˙ÂÈ‰Ï ˙·ÈÈÁ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ¯Â˘È‡Ï ‰˘˜·‰ 
ÏÚ· È„È ÏÚ ˘‚ÂÓ ˙ÂÈ‰Ï ¯È‰ˆ˙‰ ÏÚ .1984y„"Ó˘˙‰ ,ÈÁ¯Ê‡‰ ÔÈ„‰ ¯„Ò ˙Â˜˙Ï 
¯È‰ˆ˙ ËÙ˘Ó‰ ˙È· ÏÒÙ ‰Ê ÌÚËÓ .‰˘˜·‰ ˙‡ ˘È‚Ó˘ ¯ÂË˜¯È„‰ È„È ÏÚ Â‡ ˙ÂÈÓ‰
‡Ï ‰·˘ „ÂÚ· ,‰¯·Á· ˙ÂÈÓ ˙ÏÚ· ‰˙ÈÈ‰˘ ,˙˘˜·Ó‰ Ï˘ ‰· È„È ÏÚ ˘‚Â‰˘ 
‰ÓÚËÓ ÏÚÙ˘ ‰Ê ‡Â‰˘ ‰„·ÂÚ‰ Û‡ ÏÚ ˙‡ÊÂ ,‰¯·Á· ¯ÂË˜¯È„ Â‡ ˙ÂÈÓ ÏÚ· ‰È‰ 
‰˙Â‡ ÍÂÓ˙Ï ‰˘˜·‰ ̆ È‚Ó ÏÚ ÈÎ ,Ú·˜ ËÙ˘Ó‰ ̇ È· .294‰¯·Á· ˙ÂÈÓ‰ ˙˘ÈÎ¯Ï ¯˘˜· 

.295¯˙ÂÈ ‰·ÂË ‰¯Âˆ· ̇ Â„·ÂÚ‰ ̇ ‡ Ú„ÂÈ‰ ̄ Á‡ Â‰˘ÈÓ ̆ È ̄ ˘‡Î Ì‚ ÂÏ˘ ̄ È‰ˆ˙· 

‰·Â¯Ú ˙È˙· ·ÂÈÁ .4 

‰¯·Á‰ ÏÚ ÏÈË‰Ï ËÙ˘Ó‰ ˙È· ˙‡ ˙Â¯·Á‰ ˜ÂÁ ÍÈÓÒÓ ˜¯Ò ˙ÂÚÈ·˙ ÚÂÓÏ È„Î 
˙È·Ï ‰˜‰ È¯Â˜Ó‰ ˙Â¯·Á‰ ˜ÂÁ˘ „ÂÚ· .296Ú·˙‰ ˙Â‡ˆÂ‰ ÈÂÒÈÎÏ ‰·Â¯Ú „È˜Ù‰Ï 

ËÙ˘Ó‰ ˙È· ˙ËÏÁ‰ ÏÚ ¯Ú¯ÚÏ ÌÈÚ·˙Ï ̇ ÂÎÊ ‰˜Ó ÌÈÎÈÏ‰ È˘Ï ÔÂÈ„‰ ÏÂˆÈÙ ÈÎ ,ÔÈÈˆÏ Ì‚ ÈÂ‡¯ 290 
˙¯‚ÒÓ· ÈÓ„˜Ó ·Ï˘· ‰Ï‡˘· ‰Ú¯Î‰ ,˙‡Ê ˙ÓÂÚÏ .˙ÂÈÓ‰ ÏÚ· Ï˘ ‰ÚÈ·˙‰ ˙ÂÎÊ· ¯ÈÎ‰Ï
ËÙ˘Ó‰ ˙È·Ó ˙Â˘¯ Ï·˜Ï Ì‰ÈÏÚ ‡Ï‡ ,ÌÈÚ·˙Ï ¯ÂÚ¯Ú ˙ÂÎÊ ‰˜Ó ‰È‡ ˙È¯˜ÈÚ‰ ‰ÚÈ·˙‰
Ì‚ Â‡¯ .ÈÂˆ¯ ÂÈ‡˘ ·ˆÓ ,ÌÈÂÈ„‰ Í˘Ó ˙‡ ÍÈ¯‡‰Ï È„Î ‡ÂÙ‡ ‰· ˘È ‰Â˘‡¯‰ Í¯„‰ .ÍÎ Ì˘Ï

.81 ,48 (‰"Óy„"Ó˘˙) „È ÌÈËÙ˘Ó "‰ÏÂ‰ÈÂ ‰˙ÁÈ˙Ù ÈÎ¯„ :˙¯Ê‚ ‰ÚÈ·˙" ÔÈÈË˘„ÏÂ‚ 'Ò 
.1984y„"Ó˘˙‰ ,ÈÁ¯Ê‡‰ ÔÈ„‰ ¯„Ò ˙Â˜˙Ï (1)100 ‰˜˙ 291 

.316y307ßß (1986 ,˙È˘ÈÓÁ ‰¯Â„‰Ó) ÈÁ¯Ê‡‰ ÔÈ„‰ È¯„Ò ÔÓÒÂÊ 'È 292 
˙ÂÎÊ Ï˘ ˙ÈÓÂ¯Ë ‰˜È„·· „„ˆÓ‰ ,67y61 'Ú· ,290 ‰¯Ú‰ ÏÈÚÏ ,ÔÈÈË˘„ÏÂ‚ Ï˘ Â˙˘È‚ Â‡¯ 293 
˙Î¯Ú‰ ‰˜È„·‰ ¯˘‡Ó ¯˙ÂÈ ‰¯ÈÓÁÓÂ ‰˜ÈÓÚÓ ‰¯Âˆ· ‰ÚÈ·˙‰ ˙ÏÈÚ Ï˘Â Ú·Â˙‰ Ï˘ ‰„ÈÓÚ‰

.‰ÏÈ‚¯ ‰˜ÈÁÓÏ ÌÈÏ·Â˜Ó‰ ÌÈÏÏÎ‰ ÈÙÏ
.171 ‰¯Ú‰ ÏÈÚÏ ,È¯‡-Ô· ÔÈÈÚ· Â‡¯ 294 

.28 ‰˜ÒÙ· ,Ì˘ 295 
ÔÈ„‰ ¯„Ò ˙Â˜˙Ï (‡)519 ‰˜˙ ÁÂÎÓ ˙ÈÏÏÎ‰ ˙ÂÎÓÒ‰ ÂÂ˘‰ .˙Â¯·Á‰ ˜ÂÁÏ (3)199 ÛÈÚÒ 296 
˙ÂÂˆÏ ,¯·„‰ ÂÏ ‰‡¯ Ì‡ ,È‡˘¯ Ì˘¯‰ Â‡ ËÙ˘Ó‰ ˙È·" :˙Ú·Â˜‰ ,1984y„"Ó˘˙‰ ,ÈÁ¯Ê‡‰

."Ú·˙ Ï˘ ÂÈ˙Â‡ˆÂ‰ ÏÎ ÌÂÏ˘˙Ï ‰·Â¯Ú Ô˙ÈÏ Ú·Â˙ ÏÚ 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

ÔÂ˜È˙· ÂÊ ˙ÂÎÓÒ ˜˜ÂÁÓ‰ ÏËÈ· ,‰·Â¯Ú Ô˙Ó· Ú·Â˙‰ ˙‡ Ì‚ ·ÈÈÁÏ ˙ÂÎÓÒ ËÙ˘Ó‰
˙˘‚‰Ó ÌÈÈÏ‡ÈˆËÂÙ ÌÈÚ·Â˙ Ï˘ ‰Ú˙¯‰ ÚÂÓÏ ‡È‰ ÔÂ˜È˙‰ ˙¯ËÓ .2972005 ı¯ÓÓ 

.˙¯Ê‚ ‰ÚÈ·˙ 
‰ÚÈ·˙ ˙˘‚ÂÓ ¯˘‡Î ‰·Â¯Ú ˙„˜Ù‰· ÌÈ¯˜Ó‰ ÏÎ· ‰¯·Á‰ ˙‡ ·ÈÈÁÓ ÂÈ‡ ˜ÂÁ‰
ÚÓÈ‰Ï ËÙ˘Ó‰ ˙È· ÏÚ .ÔÈÈÚ· ˙Ú„ ÏÂ˜È˘ ËÙ˘Ó‰ ˙È·Ï ‰˜Ó ‡Ï‡ ,‰Ó˘· ˙¯Ê‚ 
‰˙ÏÂÎÈ· ÔÈ‡ ¯˘‡Î Ú·˙‰ ˙Â‡ˆÂ‰ ÈÂÒÈÎÏ ‰·Â¯Ú ˙„˜Ù‰Ï ‰·ÂÁ ‰¯·Á‰ ÏÚ ÏÈË‰ÏÓ 
˙‡ ‰ÂÂ‰Ó˘ Ú·˙‰ Ï˘ Â˙Â‚‰˙‰Ó Ú·Â ‰Ê ‰·ˆÓÂ ÍÎ· „ÂÓÚÏ ‰¯·Á‰ Ï˘ ˙ÈÒÈÙ‰ 
,298 Giles v. Rhind Ï˘ ‰¯˜Ó· ‰Ú¯È‡ ÂÊÎ ‰Èˆ‡ÂËÈÒ .˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰Ï ‰ÏÈÚ‰ 
˙˘È¯„ .ÔÂÚ¯ÈÙ ˙ÂÏ„Á È„ÎÏ ‰ÚÈ‚‰ ‰¯·Á‰˘ ÍÎÏ ‰Ó¯‚ Ú·˙‰ Ï˘ Â˙·ÂÁ ˙¯Ù‰ Â·˘ 
‰ÚÈ·˙ ÈÙÓ Ú·˙Ï ˙ÂÈÒÁ ˙˜Ú‰Ï ÌÂ¯‚˙ ‰ÊÎ ‰¯˜Ó· ‰¯·Á‰ È„È ÏÚ ‰·Â¯Ú ˙„˜Ù‰ 

.299Ì¯‚˘ ˜Ê‰ ÔÈ‚· 
ÏÚ ‰·Â¯Ú Ô˙Ó· ·ÂÈÁÏ Ú‚Â‰ ÏÎ· ÔÈ„‰ ˙˘È‚· ÈÂÈ˘ ÏÁ ˙È¯·‰ ˙Âˆ¯‡· Ì‚ 
‰Ò¯‚‰Ó ‰Ú·˘Â ˙È¯·‰ ˙Âˆ¯‡· ˙Ï·Â˜Ó ‰˙ÈÈ‰˘ ‰˘È‚‰ .Ú·Â˙‰ ˙ÂÈÓ‰ ÏÚ· È„È
˙È· ˙‡ ‰ÎÈÓÒ‰ Model Business Corporation Act-‰ Ï˘ 49 ÛÈÚÒ Ï˘ ˙Ó„Â˜‰ 
ÂÊÓ ˙ÂÈÓ Ï˘ ‰Ë˜ ˙ÂÓÎ· ˜ÈÊÁ‰ ¯˘‡Î ,‰·Â¯Ú Ô˙Ó· Ú·Â˙‰ ˙‡ ·ÈÈÁÏ ËÙ˘Ó‰ 
‰ÏÂ„‚ ˙ÂÓÎ· ÌÈ˜ÈÊÁÓ˘ ˙ÂÈÓ ÈÏÚ·˘ ÈÂÙˆ ˙ÂÁÙ˘ ‡Â‰ ÍÎÏ ÏÂÈˆ¯‰ .˜ÂÁ· ‰ÚÂ·˜‰
‰˘„Á‰ ‰Ò¯‚· ‰˙Â˘ ÂÊ ‰˘È‚ .300È˘È‡ ÁÂÂ¯ ̃ ÈÙ‰Ï È„Î ̇ ¯Ê‚ ‰ÚÈ·˙ Â˘È‚È ̇ ÂÈÓ Ï˘ 
‰·Â¯Ú Ï˘ ¯È˘ÎÓ· ˘ÂÓÈ˘‰ ˙‡ ‰ÁÂ„˘ ,Model Business Corporation Act-‰ Ï˘ 
ÚÂ·˜Ï ‡Ï ‰ˆÈÏÓ‰ ‰¯·Á‰ ̄ Ë˘Ó ÔÈÈÚ· ̇ È˜È¯Ó‡‰ ‰„ÚÂÂ‰ .˜¯Ò ˙ÂÚÈ·˙ ÚÂÓÏ È„Î
‚‰Â‰ ¯„Ò‰‰ ˙‡ ¯È‡˘‰Ï ‡Ï‡ ,‰·Â¯Ú Ô˙ÓÏ ˙¯Ê‚ ‰ÚÈ·˙· Ú·Â˙ ÏÚ „ÁÂÈÓ ·ÂÈÁ 
˙ÂÈ„Ó‰ ˙È·¯Ó· ÌÂÈ‰ Ï·Â˜Ó ÂÈ‡ ‰ÊÎ ·ÂÈÁ .301ÏÏÎ Í¯„· ˙ÂÈÁ¯Ê‡ ˙ÂÚÈ·˙ È·‚Ï 

‰·Â¯Ú ‡ÈˆÓ‰Ï ˘¯„ ÂÈ‡ Ú·Â˙‰ ÈÎ Ú·Â˜‰ È„˜‰ ˜ÂÁ‰ Ì‚ ÂÂ˘‰ .Ô˜˙Ó‰ ˜ÂÁÏ (3)42 ÛÈÚÒ 297 
.Canada Business Corporations Act s. 242(3) Z ˙¯Ê‚ ‰ÚÈ·˙ Â˘È‚‰· ˙Â‡ˆÂ‰Ï 

.Supra note 4 298 
‰ÚÈ·˙‰ .‰¯·Á‰ Ì˘· ‰˘‚Â‰ ‰ÚÈ·˙‰ ¯˘‡Î ‰·Â¯Ú‰ ˙·ÂÁ ‰ÏËÂ‰ ‰¯˜Ó Â˙Â‡· ,¯ÂÓ‡Î 299 
ÍÂÓÒ· ËÒ˜Ë ,ÏÈÚÏ Â‡¯ .˙¯Ê‚ ‰ÚÈ·˙Î ‰˘‚Â‰ ‡Ï ˙ÂÈÓ ÏÚ· È„È ÏÚ ÔÎÓ ¯Á‡Ï ‰˘‚Â‰˘ 

.19y13 ˙Â¯Ú‰Ï 
˜ÂÁ‰ .ibid, f.n. 3 Â‡¯ ,Ï·Â˜Ó‰ ÌÂÓÈÈÓÏ .Henn & Alexander, supra note 76, §372 300 
˙È˙· ˙ÂÈÓ‰ ÏÚ· ˙‡ ·ÈÈÁÏ ËÙ˘Ó‰ ˙È· ˙ÂÎÓÒ ˙‡ ‰˙Ó ÂÈ‡ ,˙‡Ê ˙ÓÂÚÏ ,‰È¯ÂÙÈÏ˜·
‰È¯ÂÙÈÏ˜· ˜ÂÁ‰ .Calif. Corp. Code. §800(c)y(f) :ÂÈ„È·˘ ˙ÂÈÓ‰ ˙˜ÊÁ‰ Ï„Â‚· ‰·Â¯Ú 
ÂÊÎ ‰Ï·‚‰ ¯„Ú‰· .s. 800(d) Z ¯ÏÂ„ 50,000 Z ˙Â·¯Ú‰ ÌÂÎÒ Ï˘ ÌÂÓÈÒ˜Ó Ì‚ Ú·Â˜
¯ÏÂ„ 150,000 È„Î „Ú ÂÚÈ‚‰˘ ,‰·Â¯ÚÏ ÌÈ‰Â·‚ ÌÈÓÂÎÒ ˙È¯·‰ ˙Âˆ¯‡· ËÙ˘Ó‰ È˙· Â˘¯„
Â˙Ò¯‚· Model Business Corporations Act-‰ .Henn & Alexander, ibid, f.n. 14 Â‡¯ Z 
ibid, at pp.  ÏÂËÈ·Ï ¯·Ò‰‰ È¯·„ Â‡¯ Z ‰·Â¯ÚÏ ˙Ú‚Â‰ ‰‡¯Â‰‰ ˙‡ ÏËÈ· 1984-Ó ‰˘„Á‰

.504 'Ú· ,36 ‰¯Ú‰ ÏÈÚÏ ,˜¯· Â‡¯ ‰·Â¯Ú· ·ÂÈÁ ˙ÏÏÂ˘‰ ‰˘È‚Ï .719y720 
The American Law Institute, Principles of Corporate Governance: Analysis and 301 

.Recommendations, Proposed Final Draft, supra note 22, § 7.04(c) 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

È„È ÏÚ ‰·Â¯Ú Ô˙Ó· Í¯Âˆ ¯„ÚÈ‰ ˙Â˘¯ÂÙÓ ˜ÂÁ‰ Ú·Â˜ ‰„˜· Ì‚ .302˙È¯·‰ ˙Âˆ¯‡· 
.303˙¯Ê‚ ‰ÚÈ·˙· Ú·Â˙‰ 

ÍÈÏ‰‰ ÌÂÈÒÏ ËÙ˘Ó‰ ˙È· ¯Â˘È‡ .5 

˙È· Ï˘ Â¯Â˘È‡ ˙‡ ˜ÂÁ‰ ˘¯Â„ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ÍÈÏ‰ Ï˘ ‰Ú¯Ï ÏÂˆÈ ÚÂÓÏ È„Î
Ô‰Â ‰ÚÈ·˙‰Ó Ú·Â˙‰ ˙Â˜Ï˙Ò‰ Ï˘ Í¯„· Ô‰ ‰ÚÈ·˙‰ ÌÂÈÒ Ï˘ ‰¯˜Ó ÏÎ· ËÙ˘Ó‰ 
.‰¯·Á‰Â Ú·˙‰ ,Ú·Â˙‰ :ÌÈ„„ˆ ‰˘ÂÏ˘ ̇ ¯Ê‚‰ ‰ÚÈ·˙Ï .304‰¯˘Ù Â‡ ¯„Ò‰ Ï˘ Í¯„· 
˙‡ÊÂ ,‰¯·Á‰ ÏÚ ̇ ÂÈÈ„˙‰‰ ̇ Â‡ˆÂ‰ ̇ ‡ ̄ È·Ú‰Ï ÌÈÏÂÎÈ ÌÈÂ˘‡¯‰ È˘ ,‰˘ÚÓÏ ‰ÎÏ‰ 
.305‰¯·Á‰ Ï˘ ÂÏ‡ ÌÚ ‡Ï Í‡ Ì‰Ï˘ ÌÈÒ¯ËÈ‡‰ ÌÚ ‰·ÈËÈÓ˘ ‰¯˘Ù ˙‚˘‰ È„È ÏÚ 
˙ÈÈÂÚÓ ‰È‰˙ ‰¯·Á‰Â 306‰Â·‚ ‰Á¯Ë ̄ Î˘ ÌÚ ÍÂÓ ÌÂÎÒ· ‰¯˘Ù ÚÈˆ‰Ï ÏÂÏÚ Ú·Â˙‰ 
‰¯·Á‰˘ ÔÂÂÈÎ .307˙ÂÈÈ„˙‰‰ Í˘Ó‰· ̇ ÂÎÂ¯Î‰ ̇ ÂÈÂÏÚ‰ ̇ ‡ ÍÂÒÁÏ È„Î ÂÊ ‰Úˆ‰ ̇ Ï·˜· 

.Ibid, comment g., at p. 679 302 
.Canada Business Corporations Act s. 242(3) 303 

˙ÂÓÂ¯˙ Ô˙Ó ÔÈ‚· ˙¯Ê‚ ‰ÚÈ·˙Ï ÒÁÈÈ˙Ó‰ ÈÏ‚‡‰ ˜ÂÁ· ‰ÓÂ„ ‰˘È¯„ Ì‚ ÂÂ˘‰ .˜ÂÁÏ 202 ÛÈÚÒ 304 
‰„ÚÂÂ‰ ˙ˆÏÓ‰ ÔÎÂ Companies Act 1985 s. 347I (8)-· ‰Ú·˜˘ ÈÙÎ ¯Â˘È‡ ‡ÏÏ ˙ÂÈËÈÏÂÙ 
ËÙ˘Ó‰ ˙È· ¯Â˘È‡Ï ‰˘È¯„ .Shareholder Remedies Cm 3769 (1997) §6.107 ˙ÈÏ‚‡‰
Z ÈÏ¯ËÒÂ‡‰ ˜ÂÁ‰ :˙Â¯Á‡ ˙ÂÈ„Ó Ï˘ ˙Â¯·Á‰ È˜ÂÁ· Ì‚ ˙Ï·Â˜Ó ˙¯Ê‚‰ ‰ÚÈ·˙‰ ÌÂÈÒÏ
˜ÂÁ‰ ;Companies Act 1993 s. 168 Z È„ÏÈÊ ÂÈ‰ ˜ÂÁ‰ ;Corporations Act 2001 s. 240 
N.Y. Bus. ˜¯ÂÈ ÂÈ· ˙Â¯·Á‰ ˜ÂÁ ;Canada Business Corporations Act s. 242(2) Z È„˜‰ 
.Model Business Corporation Act §7.45-· Ì‚ ‰ÏÂÏÎ ‰ÓÂ„ ‰˘È¯„ .Corp. Law §626(d) 
The American Law Institute, Principles Ì‚ Â‡¯ ËÙ˘Ó‰ ˙È· È„È ÏÚ ‰¯˘Ù ¯Â˘È‡Ï ‰ˆÏÓ‰Ï 
of Corporate Governance: Analysis and Recommendations, Proposed Final Draft, supra
Ï˘ ÔÊ‡Ó‰ Ì‡ ˙ÚˆÂÓ‰ ‰¯˘Ù‰ ˙‡ ËÙ˘Ó‰ ˙È· ¯˘‡È ‰„ÚÂÂ‰ ˙ÂˆÏÓ‰ ÈÙ ÏÚ .note 22, §7.14
Ï˘ ‰Î¯Ú‰· .¯Â·Èˆ‰ ˙˜˙ ÌÚ ˙·˘ÈÈ˙Ó ‰¯˘Ù‰Â ¯Â˘È‡‰ ˙‡ ˜È„ˆÓ ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰
ÌÈÈÙÒÎ ÌÈËÓÏ‡ ÏÏÂÎ ,‰¯·ÁÏ ÂË ÁÂÂ¯Ï „ÁÂÈÓ Ï˜˘Ó ˙˙Ï ËÙ˘Ó‰ ˙È· ÏÚ ,˙ÚˆÂÓ ‰¯˘Ù
‰¯˘ÙÏ ËÙ˘Ó‰ ˙È· ¯Â˘È‡ ˙‡ ˘Â¯„Ï Ì‚ ‰ˆÈÏÓÓ ‰„ÚÂÂ‰ .ibid, §7.14(b) Z ÌÈÈÙÒÎ ‡ÏÂ 

.ibid, §7.15 Z Ú·Â˙‰ ˙ÓÎÒ‰ ‡ÏÏ ÂÏ˘ ‰„ÚÂ Â‡ ÔÂÈ¯ÂË˜¯È„‰ È„È ÏÚ ‰¯˘Â‡˘ 
Saylor v. Lindsley, 456 F.2d 896 Ì‚ Â‡¯ ˙ÚˆÂÓ‰ ‰¯˘Ù‰ ÏÚ ˙ÈËÂÙÈ˘‰ ˙¯Â˜È·‰ ˙Â·È˘ÁÏ 305 

.(1972)
‰ÈÙÏ˘ ,Felzen v. Andreas 134 F. 3d 873 (1998) Ï˘ ‰¯˜Ó· ‰¯˘ÙÏ ÌÈ„„ˆ‰ ÂÚÈ‚‰ Ï˘ÓÏ ÍÎ 306 
‰¯·ÁÏ ÂÓ¯‚˘Â ÈÏ¯„Ù‰ ˜ÂÁ‰ ÈÙ ÏÚ ÌÈÚ˘Ù ÂÚˆÈ·˘ ‰¯·Á· ‰¯˘Ó È‡˘Â ,ÌÈÚ·˙‰ ÂÓÏ˘È
¯ÒÓ ÌÂÎÒ‰ ˙ÈˆÁÓ ËÚÓÎ ¯˘‡Î ,¯ÏÂ„ ÔÂÈÏÈÓ 8 Ï˘ ÌÂÎÒ ,¯ÏÂ„ ÔÂÈÏÈÓ 190 Ï˘ ˜Ê ÍÎ ·˜Ú 
R. Falk “May a Shareholder Who Objects to Â‡¯ .Ì‰Ï˘ ‰Á¯Ë‰ ¯Î˘ ÔÈ‚· ÔÈ„‰ ÈÎ¯ÂÚÏ 
a Proposed Settlement of a Derivative Action Appeal an Adverse Decision? A Report 
on California Public Employees’ Retirement System v. Felzen” 25 Del. J. of Corp. L. 

.(2000) 235, 259
¯·„ ,ÌÈÚ·˙‰ ˙·ÂËÏ Â˜ÒÙ ‰¯˘Ù· ÂÓÈÈ˙Ò‰ ‡Ï˘ ˙È¯·‰ ˙Âˆ¯‡· ˙Â¯Ê‚‰ ˙ÂÚÈ·˙‰ ˙È·¯Ó 307 
Munson, ‰Ê ÔÈÈÚÏ Â‡¯ .‰¯˘Ù ˙‚˘‰ Í¯ÂˆÏ ˜¯ Â˘‚Â‰ ˙ÂÚÈ·˙‰ ˙È·¯Ó˘ ÍÎ ÏÚ „ÓÏÏ ÏÂÎÈ˘ 
‰¯Ú‰ ÏÈÚÏ ,Ô‰Î Â‡¯ .˙ÂÈ‚ÂˆÈÈ ˙ÂÚ·Â˙· Ì‚ ˙ÓÈÈ˜ ‰ÓÂ„ ‰ÈÚ· .supra note 61, at p. 460 

.68 'Ú· ,108 
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‡ÏÏ ˙È˘ÙÂÁ „È ˙È˙ ,‰È·‚Ï ÔÈ„ ˙È· ‰˘ÚÓ ˙ÂÂ‰Ó‰ ˙ÂÈÈ„˙‰‰ ˙Â‡ˆÂ˙· ˙·ÈÂÁÓ
ÌÚ ‰ÈÂ˜ ˙ÂÚˆÓ‡·˘ ,Ú·Â˙‰ È„È ÏÚ ‰Ú¯Ï ÂÏÂˆÈÏ ‡È·‰Ï ‰ÏÂÏÚ ‰Ê ‡˘Â· ÁÂ˜ÈÙ 
ÏÚ .Ú·Â˙Ï ‰‡‰ ˙·ÂË ˙¯ÂÓ˙ ,˙ÈÒÁÈ ÍÂÓ ÌÂÎÒ· ÌÂÈÒÏ ‰ÚÈ·˙‰ ˙‡ ‡È·È Ú·˙‰ 
ÌÂÈÒ È„ÈÏ ÌÈ‡È·Ó‰ ¯„Ò‰ Â‡ ‰¯˘Ù ÏÎÏ ËÙ˘Ó‰ ˙È· Ï˘ Â¯Â˘È‡ ˙‡ ˜ÂÁ‰ ˘¯Â„ ÔÎ
ËÙ˘Ó‰ ˙È· Ï˘ Â¯Â˘È‡ ˙‡ È˜È¯Ó‡‰ ˜ÂÁ‰ Ì‚ ˘¯Â„ ‰Ê ÌÚËÓ .˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ 

.308ÔÈ„ ̃ ÒÙ Ï˘ Í¯„· ‡Ï˘ ̇ ¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ÍÈÏ‰‰ ÌÂÈÒ Í¯ÂˆÏ 
ÏÎ ˙Â·¯Ï ‰¯˘Ù‰ Â‡ ¯„Ò‰‰ ÈË¯Ù ÏÎ ˙‡ ¯Â˘È‡Ï ‰˘˜·· Ë¯ÙÏ ·ÈÈÁÓ ˜ÂÁ‰
ÂÏ ̇ ¯˘Ù‡Ó‰ ÁÂ˜ÈÙ Ï˘ ̇ ÂÎÓÒ ËÙ˘Ó‰ ̇ È·Ï ̇ È˜ÂÓ ÍÎ· .309Ú·Â˙Ï ˙ÚˆÂÓ‰ ‰¯ÂÓ˙ 

.310ÌÈÈÂ‡¯ È˙Ï· ̇ Â¯˘Ù Â‡ ÌÈ¯„Ò‰ ̃ ÏÒÏÂ ̄ „Ò‰‰ Â‡ ‰¯˘Ù‰ Ï˘ Ì˙Â‰Ó ̇ ‡ ̃ Â„·Ï 
ÈÂˆÈÙ‰ Ï„Â‚ :ÌÈ‡·‰ ÌÈÏÂ˜È˘· ·˘Á˙‰Ï ËÙ˘Ó‰ È˙· ÏÚ Ì˙Ú„ ÏÂ˜È˘ ˙ÏÚÙ‰·
‰˜ÈÙÓ˘ ˙¯Á‡ ˙ÏÚÂ˙ ;˙ÚˆÂÓ‰ ‰¯˘Ù‰ Ï˘ ÌÂÎÒÏ ÒÁÈ· ‰¯·Á‰ Ï˘ È¯˘Ù‡‰ 
˘˜·˙Ó Â·˘ ·Ï˘‰ ;‰ÚÈ·˙· ‰ÎÊ˙ ‰¯·Á‰˘ ÈÂÎÈÒ‰ ;˙ÚˆÂÓ‰ ‰¯˘Ù‰Ó ‰¯·Á‰ 

.311ÌÈÚ·˙‰ Ï˘ ˙ÂÈË·ÏÂÒ‰ ;˙ÂÈÈ„˙‰‰ Í˘Ó‰ Ï˘ ˙ÂÈÂÏÚ‰ ;‰¯˘Ù‰ ¯Â˘È‡
:˙È¯·‰ ˙Âˆ¯‡· ÈÏ¯„Ù‰ ËÙ˘Ó‰ ˙È· „ÓÂÚ ‰Ï‡ ÌÈÏÂ˜È˘ ÏÚ 

“The principal factor to be considered in determining the fairness 
of a settlement concluding a shareholders’ derivative action is the 
extent of the beneft to be derived from the proposed settlement by the 
corporation, the real party in interest. The adequacy of the recovery 
provided the corporation by the settlement must be considered in the 

.Federal Rule of Civil Procedure rule 23.1 308 
.˜ÂÁÏ 202 ÛÈÚÒ 309 

‰¯Ú‰ ÏÈÚÏ ,Ô‰Î ‰Ê ÔÈÈÚÏ Â‡¯ .˙È‚ÂˆÈÈ‰ ‰Ú·Â˙· ‰¯˘Ù ¯Â˘È‡Ï ËÙ˘Ó‰ ˙È· ˙ÂÎÓÒ ÂÂ˘‰ 310 
.139y136 'Ú· ,108 

American-‰ È„È ÏÚ ‰˙ÂÓ˘ ‰„ÚÂÂ‰ .Henn & Alexander, supra note 76, §378 Ì‚ Â‡¯ 311 
Ì‚ ·˘Á˙‰Ï ‰È˙ÂˆÏÓ‰ Ï˘ ˙Ó„˜ÂÓ ‰ËÂÈË· ‰ˆÈÏÓ‰ ‰¯·Á‰ ¯Ë˘Ó ÔÈÈÚ· Law Institute 
(2) ;‰¯˘Ù‰ ÈÙ ÏÚ ÈÙÒÎ È˙Ï·‰ „ÚÒ‰ Â‡ ÌÈ˜˙Ó‰ ÌÈ„Úˆ‰ Í¯Ú (1) :ÌÈ‡·‰ ÌÈÏÂ˜È˘·
·˜Ú ÌÂÎÒ‰ ˙˙ÁÙ‰ (3) ;‰Â„‰ ˙Â‚‰˙‰‰ ‚ÂÒÏ ÒÁÈ· ‰¯˘Ù‰ Ï˘ ˙È˙Ú˙¯‰‰ ‰ÚÙ˘‰‰
ÌÈ¯Á‡ ÌÈÚ·Â˙˘ ˙Â¯˘Ù‡‰ (4) ;‰¯·Á‰ ‰˘Ú˙˘ ÈÂÙÈ˘ ÈÓÂÏ˘˙ Â‡ ÔÈ„‰ ÈÎ¯ÂÚÏ ‰Á¯Ë ¯Î˘
ËÙ˘Ó‰ ˙È·˘ ÌÈ¯Á‡ ÌÈÓ¯Â‚ (5) ;¯˙ÂÈ ‰·ÂË ‰¯Âˆ· ‰˜ÏÁ ˙‡ Â‡ ‰ÚÈ·˙‰ ˙‡ ÂÏ‰È 
The American Law Institute, Principles of :˙ÚˆÂÓ‰ ‰¯˘Ù‰ Ï˘ ‰Î¯Ú‰Ï ÌÈ·Â˘ÁÎ Ì‡ˆÓÈ 
Corporate Governance; Analysis and Recommendations Tentative Draft No. 8 (1988)
Ï˘ ¯ÂÓ‡‰ ËÂ¯ÈÙ‰ ˙‡ ‰ËÈÓ˘Ó‰ ˙ÈÏÏÎ ‰‡¯Â‰ ‰ÏÂÏÎ ˙ÂˆÏÓ‰Ï 9 'ÒÓ ‰ËÂÈË· .§7.13
˜È„ˆÓ ‰¯·Á‰ Ï˘ ÌÈÒ¯ËÈ‡‰ ÔÊ‡Ó Ì‡ ˙ÚˆÂÓ ‰¯˘Ù ËÙ˘Ó‰ ˙È· ¯˘‡È ‰ÈÙÏÂ ,ÌÈÏÂ˜È˘‰
ËÙ˘Ó‰ ˙È· È‡˘¯ ˙ÚˆÂÓ‰ ‰¯˘Ù‰ ˙Î¯Ú‰· .¯Â·Èˆ‰ ˙˜˙ ˙‡ ˙Ó‡Â˙ ‰¯˘Ù‰Â ¯Â˘È‡ 
Z ‰¯·ÁÏ ˙ÏÚÂ˙‰ ÏÚ ÈÂ˘‡¯ ˘‚„ ÌÈ˘È ‡Â‰ ÌÏÂ‡ ,ÌÈÈË·Ï¯‰ ÌÈÓ¯Â‚‰ ÏÎ· ·˘Á˙‰Ï
Ï˘ ˙ÈÙÂÒ‰ ‰ËÂÈËÏ Ì‚ ‰ÒÎÂ‰ ˙ÈÏÏÎ‰ ‰‡¯Â‰‰ .Tentative Draft No. 9 (1989) §7.13 
The American Law Institute, Principles of Corporate Governance: Analysis :˙ÂˆÏÓ‰‰ 

.and Recommendations, Proposed Final Draft, supra note 22, §7.14 

140 



˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

light of the best possible recovery, of the risks of establishing liability 
and proving damages in the event the case is not settled, and of the 
cost of prolonging the litigation”312 . 

˜¯ ‡Ï ·˘Á˙‰Ï ˘È ˙ÚˆÂÓ‰ ‰¯˘Ù‰Ó ‰¯·Á‰ ‰˜ÈÙÓ˘ ˙ÏÚÂ˙‰ ˙˜È„·· ,¯ÂÓ‡Î 
Ï˘ ÌÈÈ·Ó ÌÈÈÂÈ˘ ÔÂ‚Î ˙¯Á‡ ˙ÏÚÂ˙ ÏÎ· Ì‚ ‡Ï‡ ‰¯·Á‰ ‰˜ÈÙÓ˘ ˙ÈÙÒÎ ˙ÏÚÂ˙·
È„Î ÌÈÚˆÂÓ‰ ÌÈÈÂÈ˘‰ ̇ ‡ ·ËÈ‰ ̃ Â„·Ï ËÙ˘Ó‰ ̇ È· ÏÚ ,‰ÊÎ ‰¯˜Ó· .313‰¯·Á‰ ̄ Ë˘Ó 
‰‡‰ ̇ ·ÂË Ô˙Ó ÍÂ˙ ‰ÚÈ·˙‰ ÌÂÈÒ ̇ ‡ ̄ È˘Î‰Ï ‰„ÚÂ˘ ÌÈÈÈÚ ̇ ÂÒÎ ÍÎ· ÔÈ‡ Ì‡ ‡„ÂÂÏ 
˙Âˆ¯‡· ÈÏ¯„Ù‰ ËÙ˘Ó‰ ˙È· È¯·„Î ,„·Ï· ‰ÚÈ·˙‰ ˘È‚Ó ˙‡ ‚ˆÈÈÓ˘ ÔÈ„‰ Í¯ÂÚÏ

:˙È¯·‰ 

“But the diffculty in valuing therapeutic relief poses signifcant risks. 
Parties may capitalize on the valuation problem and exchange cosmetic 
‘reforms’ for plaintiffs’ fees, concealing a collusive settlement”314 . 

˙Â¯Ê‚ ˙ÂÚÈ·˙· ˙Â¯˘Ù‰ Ï˘ ¯ÎÈ ˜ÏÁ· ÈÎ ,Â‡¯‰ ˙È¯·‰ ˙Âˆ¯‡· ÌÈÈ¯ÈÙÓ‡ ÌÈ¯˜ÁÓ
¯Î˘ ÔÈ· ÒÁÈ‰ ̇ ‡ ̃ Â„·Ï È˘Â˜ ̆ È ‰Ï‡Î ÌÈ¯˜Ó· .315˙ÈÙÒÎ ‰È‡ ‰¯·Á‰ Ï˘ ˙ÏÚÂ˙‰ 

.‰ÚÈ·˙‰Ó ‰¯·Á‰ ‰˜ÈÙÓ˘ ̇ ÏÚÂ˙‰ ÔÈ·Ï ÔÈ„‰ ÈÎ¯ÂÚ ÂÏ·˜È˘ ÌÎÒÂÓ‰ ‰Á¯Ë‰ 
Ì‚ ˙Â¯Ê‚ ˙ÂÚÈ·˙· ˙Â¯˘Ù ¯˘‡Ï ÌÈ‚‰Â ËÙ˘Ó‰ È˙· ÈÎ ,„ÓÏÓ È˜È¯Ó‡‰ ÔÂÈÒÈ‰ 

.Shlensky v. Dorsey, 574 F.2D 131, 147 (1978) 312 
Bell Atl. Corp. v. Bolger, 2 F.3d 1304, 1311 Ï˘ ÔÈ„‰ ˜ÒÙ· ‰Ê ÏÂ˜È˘· ˙Â·˘Á˙‰ Â‡¯ 313 
Ô˙È ‰¯·ÁÏ˘ ˙Â¯ÓÏ ˙¯Ê‚ ‰ÚÈ·˙· ‰¯˘Ù ‰Ê ‰¯˜Ó· ¯˘È‡ ÌÈ¯ÂÚ¯ÚÏ ËÙ˘Ó‰ ˙È· .(1993)
Ï˘ ÔÈ„‰ Í¯ÂÚÂ Ì˙Â‚‰˙‰ ÔÈ‚· ‰ÚÈ·˙Ó ˙ÂÈÒÁ ÂÏ·È˜ ÌÈ¯ÂË˜¯È„‰ ,„·Ï· ÈÙÒÎ ‡Ï „ÚÒ
ÌÈÈ·Ó ÌÈÈÂÈ˘ Ï˘ „ÚÒ ‰Ï·È˜ ‰¯·Á‰˘ ÍÎ ·˜Ú ˙‡ÊÂ ,„·Î ‰Á¯ÈË ¯Î˘Ï ‰ÎÊ ÌÈÚ·Â˙‰
‰ÚÈ·˙· ‰ÁÏˆ‰Ï ÈÂÎÈÒ‰˘ ÌÈÏÂ˜È˘‰ ˙‡ ÔÂ·˘Á· ËÙ˘Ó‰ ˙È· Á˜Ï ,ÔÎ ÂÓÎ .‰¯·Á‰ ¯Ë˘Ó·
Â„‚˙‰ ˙ÂÈÓ ÈÏÚ· ÔÂÈÏÈÓ 1.1-Ï ·Â¯˜ ÍÂ˙Ó ˙ÂÈÓ ÈÏÚ· 30-Ó ˙ÂÁÙ˘ ÔÎÂ ÁÂË· ‡Ï ‰È‰ 
In re General Tire & Rubber Co., Securities Litigation, 726 F. 2d 1075 Ì‚ Â‡¯ .‰¯˘ÙÏ
˘ÂÏ˘Ï ÈÂÈÓ ‰·ÈÈÁ˘ ‰‡¯Â‰· ‰‡Ë·˙‰ ‰¯˘Ù‰ ÈÙ ÏÚ ‰¯·Á‰ Ï˘ ˙ÏÚÂ˙‰ ‰Ê ‰¯˜Ó· .(1984)
ÂÏ·È˜ ÌÈÚ·Â˙‰ Ï˘ ÔÈ„‰ ÈÎ¯ÂÚÂ ,˙·‰ ˙¯·Á Ï˘ ÔÂÈ¯ÂË˜¯È„Ï ÌÈÈÂˆÈÁ ÌÈ¯ÂË˜¯È„ È˘ Ï˘ ÌÈ˘
‰¯ÊÁ· Texaco ˙¯·Á ‰˘Î¯ ,¯Á‡ ‰¯˜Ó· .ibid, at p. 1079 Z $500,000 Ï˘ ‰Á¯Ë ¯Î˘
ÌÈ¯ÎÂÓ‰ .˜Â˘‰ ¯ÈÁÓÓ È˙Â‰Ó ÔÙÂ‡· ‰Â·‚ ¯ÈÁÓ· ˙¯Á‡ ‰¯·Á È„È· Â˜ÊÁÂ‰˘ ‰Ï˘ ˙ÂÈÓ
‰‡ˆ˜‰Ó ‰Ú·ˆ‰ ˙ÂÎÊ ˙ÂÏÚ· ‰¯ÂÎ· ˙ÂÈÓ ÔÂÈÏÈÓ 12.6 ÒÂÏÙ ÔÓÂÊÓ· ¯ÏÂ„ ÔÂÈÏÈÓ 650-Î ÂÏ·È˜
10 Í˘Ó· Texaco Ï˘ ÔÂÈ¯ÂË˜¯È„‰ ˙Â‡¯Â‰Ï Ì‡˙‰· ÚÈ·ˆ‰Ï Â·ÈÈÁ˙‰ ‰Ï‡ ¯˘‡Î ,‰˘„Á
Ï˘ ˙Â·ÈÈÁ˙‰‰ Ï˘ ÏÂËÈ· ÏÏÎ ÂÊ ‰˜ÒÚ ·˜Ú ‰˘‚Â‰˘ ˙¯Ê‚‰ ‰ÚÈ·˙· ‰¯˘Ù‰ ÌÎÒ‰ .ÌÈ˘
È„Î ‰· ˘È˘ ˙Â·ÈÈÁ˙‰ ,ÔÂÈ¯ÂË˜¯È„‰ ˙Â‡¯Â‰ ÈÙÏ Ì‰Ï˘ ‰Ú·ˆ‰‰ ˙ÂÎÊ ˙‡ ÏÈÚÙ‰Ï ˙ÂÈÓ ÈÏÚ·
ÌÎÒÂ‰˘ ‰Á¯Ë‰ ¯Î˘ .‰¯·Á‰ ÏÚ ˙ÈÂÚ ˙ÂËÏ˙˘‰ ÚÂÓÏÂ ÔÂÈ¯ÂË˜¯È„‰ ˙ËÈÏ˘ ˙‡ ÁÈˆ‰Ï 
Good v. Texaco, Z ˙Â‡ˆÂ‰ „ÂÚÂ $700,000 ‰È‰ ‰Ê ‰¯˜Ó· ÌÈÚ·Â˙‰ Ï˘ ÔÈ„‰ ÈÎ¯ÂÚÏ ÌÏ˘Ï
‰¯˘Â‡ ÌÈ¯ÂÓ‡‰ ÌÈ¯˜Ó‰ ÏÎ· .Inc. (1984) as cited in Coffee, supra note 61, at pp. 29y30 

.ËÙ˘Ó‰ È˙· È„È ÏÚ ‰¯˘Ù‰ 
.Bell Atl. Corp. v. Bolger, ibid, at pp. 1311y1312 314 

.Coffee, supra note 61, at p. 27 315 
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‰Á¯Ë ¯Î˘ ˜ÈÚÓ ‰¯˘Ù‰ ÌÎÒ‰ ¯˘‡Î Ì‚Â 316‰˘ÏÁ ‡È‰˘ ‰ÚÈ·˙· ¯·Â„Ó ¯˘‡Î
˙Ï·˜Ó˘ ˙ÏÚÂ˙Ï ÈÏÂÈˆ¯ÂÙÂ¯Ù ‡Ï ÔÙÂ‡· ÌÈÚ·Â˙‰ ˙‡ ÌÈ‚ˆÈÈÓ˘ ÔÈ„‰ ÈÎ¯ÂÚÏ „·Î 
˙„ÓÂÚ˘ ‰È˙ÂÈÓ ÈÏÚ· ÏÚÂ ‰¯·Á‰ ÏÚ ‰‚‰ Ï˘ ‰¯ËÓ‰ ˙ÏÎÂÒÓ ÍÎ· .317‰¯·Á‰ 
ÔÈ„‰ ˜ÒÙ ‡È‰ ÍÎÏ ˙˜‰·ÂÓ ‰Ó‚Â„ .318ËÙ˘Ó‰ ˙È· ¯Â˘È‡Ï ˙È˜ÂÁ‰ ‰˘È¯„‰ „ÂÒÈ· 
.Delaware-· ËÙ˘Ó‰ ̇ È· È„È ÏÚ Ô˙È˘ 319 In re Caremark International Inc. Ï˘ 
˙·ÂÁ ˙‡ Â¯Ù‰˘ ‰ÚË· ‰¯·Á· ÌÈ¯ÂË˜¯È„‰ „‚ ˙¯Ê‚ ‰ÚÈ·˙ ‰˘‚Â‰ ‰Ê ‰¯˜Ó· 
˙Â‡¯Â‰ Â¯Ù‰ ¯˘‡ ‰¯·Á‰ È„·ÂÚ ÏÚ ÂÁ˜ÈÙ ‡Ï˘ ÍÎ· ‰¯·Á‰ ÈÙÏÎ Ì‰Ï˘ ˙Â¯È‰Ê‰
ÌÈÎÈÏ‰ ˙˘‚‰Ï ‰Ó¯‚ ˙Â¯ÂÓ‡‰ ˜ÂÁ‰ ˙Â‡¯Â‰ ˙¯Ù‰ .˙Â‡È¯· È˙Â¯È˘Ï ˙ÂÚ‚Â‰ ˜ÂÁ 
Ï˘ ÌÂÎÒ ÌÏ˘Ï ‰¯·Á‰ ÏÚ ‰È‰ Ì‰Ó ‰‡ˆÂ˙Î˘ ,‰¯·Á‰ „‚ ÌÈÈÁ¯Ê‡Â ÌÈÈÏÈÏÙ 
Ï˘ „ÂÒÈ‰ ÍÓÒÓ˘ ÍÎ ·˜Ú ‰ÚÈ·˙· ̇ ÂÎÊÏ ÈÂÎÈÒ ‰È‰ ‡Ï ÌÈÚ·Â˙Ï .320¯ÏÂ„ ÔÂÈÏÈÓ 250
˙·ÂÁ ̇ ¯Ù‰ ÔÈ‚· ‰¯·Á‰ ÈÙÏÎ ˙ÂÈ¯Á‡Ó ÌÈ¯ÂË˜¯È„‰ ̇ ‡ ˙¯ËÂÙ‰ ‰‡¯Â‰ ÏÏÎ ‰¯·Á‰ 
ÁÂ˜ÈÙ ÈÚˆÓ‡ Ë˜ ÔÂÈ¯ÂË˜¯È„‰ ÈÎ Ú·˜ ËÙ˘Ó‰ ˙È· ,„ÂÚÂ ˙‡Ê .321Ì„È ÏÚ ˙Â¯È‰Ê‰ 
“there is a very ÈÎ ËÙ˘Ó‰ ̇ È· Ú·˜ ÔÎ ÏÚÂ ,322ÂÚˆÂ·˘ ̃ ÂÁ‰ ˙Â¯Ù‰ ˙‡ ÚÂÓÏ È„Î 
low probability that it would be determined that the directors of Caremark 
.323 breached any duty to appropriately monitor and supervise the enterprise”
È„È ÏÚ ÂÈÙÏ ‰‡·Â‰˘ ‰¯˘Ù‰ ˙‡ ËÙ˘Ó‰ ˙È· ¯˘È‡ ,‰ÚÈ·˙‰ Ï˘ ‰˘ÏÂÁ‰ ˙Â¯ÓÏ 
324‰¯·Á‰ ¯Ë˘Ó· ˙È˘ÓÓ ˙ÂÚÓ˘Ó Ì‰Ï ÔÈ‡˘ ÌÈÏ˜ ÌÈÈÂÈ˘ ÂÚˆÂ·È ‰ÈÙÏ˘ ,ÌÈ„„ˆ‰ 
¯ÏÂ„ 53,000 ˙ÙÒÂ˙· ¯ÏÂ„ 816,000 Ï˘ ÍÒ· ÔÈ„‰ ÈÎ¯ÂÚÏ „·Î ‰Á¯Ë ¯Î˘ ÌÏÂ˘ÈÂ 

.˙Â‡ˆÂ‰ ÔÈ‚·
Â¯˘Â‡È ÂÏˆ‡ Ì‚ ÈÎ ,ÁÈ‰Ï ˘È .‰Â„‰ ‰È‚ÂÒ· ˙ÈÏ‡¯˘È‰ ‰˜ÈÒÙ· ÔÂÈÒÈ ÔÈÈ„Ú ÔÈ‡ 
¯Â‡Ï ,Ô˙ÂÈ‚‰ ˙‡ ˙ÂÈˆ¯· ˜Â„·È ËÙ˘Ó‰ ˙È·˘ ÈÏ· ˙Â¯Ê‚ ˙ÂÚÈ·˙· ˙Â¯˘Ù‰ 
,˙‡Ê ÌÚ .325ÌÈ„„ˆ‰ È˘ ÏÚ ˙ÂÏ·Â˜Ó‰ ˙Â¯˘Ù ˙ÂÁ„Ï ËÙ˘Ó‰ È˙· Ï˘ ˙ÂÚÓÈ‰‰ 

M.J. Loewenstein “Shareholder Derivative Litigation and Corporate Governance” 24 316 
.Del. J. Corp. L. (1999) 1, 5 

.Coffee, supra note 61, at pp. 26y33 317 
.Winter, supra note 61, at p. 952 318 

.698 A. 2d 959 (1996) 319 
.Ibid, at pp. 960y961 320 

.Ibid, at p.  965  321 

.Ibid, at p.  963  322 

.Ibid, at p.  961  323 
˙ÂÈ˙Ï˘ÓÓ‰ ˙Â˜˙· ÌÈÈË·Ï¯ ÌÈÈÂÈ˘Ï ¯˘‡· ÔÂÈ¯ÂË˜¯È„· ÔÂÈ„Ï ‰ÓÎÒ‰ ÌÈÏÏÂÎ ‰Ï‡ ÌÈÈÂÈ˘ 324 
‰Ú·¯‡Ó ˙·Î¯ÂÓ‰ ‰˜È˙‡ ˙„ÚÂ Ï˘ ‰Ó˜‰ ÔÎÂ ‰˘ ˙ÈˆÁÓ ÏÎ ˙Â‡È¯·‰ ˙¯ÈÓ˘Ï ˙ÂÚ‚Â‰
‰¯·Á‰ È„È ÏÚ ˜ÂÁ‰ ˙Â‡¯Â‰ ÌÂÈ˜ ÏÚ Á˜Ù˙ ,‰˘· ÌÈÓÚÙ Ú·¯‡ ˙ÂÁÙÏ ˘‚ÙÈ˙˘ ,ÌÈ¯ÂË˜¯È„ 

.ibid, at p. 966  Z ÔÂÈ¯ÂË˜¯È„Ï ÍÎ ÏÚ ÁÂÂ„˙Â
‰¯˘Ù‰ ¯Â˘È‡Ï Ì„Â˜ ‰ÁÓÂÓ Ï˘ ˙Ú„ ˙ÂÂÁ Ï·˜Ï ËÙ˘Ó‰ ˙È·Ó ˘¯Â„ ÂÈ‡ ˙Â¯·Á‰ ˜ÂÁ 325 
,˙ÂÈ‚ÂˆÈÈ ˙ÂÚ·Â˙ ˜ÂÁÏ 19 ÛÈÚÒ· ˙È‚ÂˆÈÈ ‰Ú·Â˙ ¯Â˘È‡ Í¯ÂˆÏ ˘¯„˘ ÈÙÎ ,˙¯Ê‚ ‰ÚÈ·˙·

.(˙ÂÈ‚ÂˆÈÈ ˙ÂÚ·Â˙ ˜ÂÁ :ÔÏ‰Ï) 2006yÂ"Ò˘˙‰ 
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È˙Ï· ˙Â¯˘Ù ˙˘‚‰Ó ÚÈ˙¯‰Ï ‰ÈÂ˘Ú ‡È‰ ÔÎ˘ ,‰ÈÂ‡¯ ‰ÊÎ ¯Â˘È‡Ï ˙È˜ÂÁ‰ ‰˘È¯„‰
.ËÙ˘Ó‰ ̇ È· Ï˘ Â¯Â˘È‡Ï ÏÈÏÚ· ̇ ÂÈÂ‡¯ 

‰ÈÂ˜ ÚÂÓÏ ‰„ÚÂ ‡È‰ Ì‚ Ú·Â˙‰ Ï˘ Â˙Â˜Ï˙Ò‰Ï ËÙ˘Ó‰ ˙È· ¯Â˘È‡Ï ‰˘È¯„‰ 
‰¯·Á‰ Ú‚ÙÈ˙ ÍÎ·Â ,‰ÚÈ·˙‰ ÏÂ‰ÈÓ ˜Ï˙ÒÈ ‰Ê˘ È„Î Ú·Â˙Ï Ú·˙‰ ÌÏ˘È ‰ÈÙ ÏÚ˘

.‰ÚÈ·˙‰ ‰˘‚Â‰ ‰¯Â·Ú˘ 

˙ÚˆÂÓ ‰¯˘ÙÏ „‚˙‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ .6 

ÈÏÚ·Ï ̄ ˘Ù‡ÏÂ ̇ ÚˆÂÓ‰ ‰¯˘Ù‰ ̄ ·„· ̇ ÂÈÓ‰ ÈÏÚ· ̇ ‡ Ú„ÈÈÏ ̆ ¯Â„ ÂÈ‡ ̇ Â¯·Á‰ ̃ ÂÁ 
¯„Ò‰‰Ó Ï„·‰· ˙‡ÊÂ ,Ì‰È˙ÂÚË ˙‡ ÚÈÓ˘‰Ï ‰¯˘Ù‰ ¯Â˘È‡Ï ÌÈ„‚˙Ó‰ ˙ÂÈÓ
È·‚Ï ÂÊÎ ˙˘¯ÂÙÓ ‰‡¯Â‰ Ï˘ ‰ÓÂÈ˜ ¯Â‡Ï .326˙È‚ÂˆÈÈ ‰Ú·Â˙ È·‚Ï ÂÊ ‰È‚ÂÒ· Ú·˜˘ 
‰ÚÈ·˙‰ ÔÈÈÚ· ̄ „Ò‰Ï ÍÂÓÒ· ̇ Â¯·Á‰ ̃ ÂÁ· ‰¯„ÒÂ‰˘ ,˙È‚ÂˆÈÈ ‰Ú·Â˙· ‰¯˘Ù ̄ Â˘È‡ 
‰Ê ¯ÒÂÁÏ ÒÁÈÈ˙‰Ï ˘È ‡Ï‡ ,˙È¯˜Ó ‰ËÓ˘‰ ÍÎ· ˙Â‡¯Ï ÌÂ˜Ó ÔÈ‡˘ ‰‡¯ ,327˙¯Ê‚‰

.ÈÏÈÏ˘ ̄ „Ò‰Î 
„‚˙‰Ï ˙ÂÈÓ ÏÚ· ÏÎ Ï˘ Â˙ÂÎÊ ˙‡ ˜ÂÁ‰ Ú·˜ ‡Ï ÚÂ„Ó ‡È‰ ˙˘˜·˙Ó‰ ‰Ï‡˘‰ 
,‰¯˘Ù‰ ÏÚ ˙ÂÈÓ‰ ÈÏÚ·Ï ÚÈ„Â‰Ï ‰·ÂÁ‰ ˙‡Â ˙¯Ê‚‰ ‰ÚÈ·˙· ˙ÚˆÂÓ‰ ‰¯˘ÙÏ
‰ÚÈ·˙ ‡È‰ ˙È‚ÂˆÈÈ‰ ‰ÚÈ·˙‰˘ ÍÎ· ıÂÚ Ï„·‰‰˘ ÔÎ˙ÈÈ .˙È‚ÂˆÈÈ ‰ÚÈ·˙Ó Ï„·‰· 
˙Â˜‰Ï ˘È ÔÎÏÂ ,‚ˆÈÈÓ‰ Ú·Â˙‰ È„È· ˙Ï‰ÂÓ˘ ˙ÂÈÓ‰ ÈÏÚ·Ó „Á‡ ÏÎ Ï˘ ˙È˘È‡ 
ÂÊÎ ˙Â„‚˙‰ ¯˘Ù‡Ï È„Î .˙ÚˆÂÓ‰ ‰¯˘ÙÏ „‚˙‰Ï ÌÈ‚ˆÂÈÓ‰Ó „Á‡ ÏÎÏ „ÓÚÓ
˙¯Ê‚‰ ‰ÚÈ·˙‰ ,˙‡Ê ˙ÓÂÚÏ .˙ÚˆÂÓ‰ ‰¯˘Ù‰ ÈË¯Ù ÏÚ ‰Ú„Â‰ ÌÒ¯ÙÏ ˜ÂÁ‰ ·ÈÈÁÓ 

.ÌÈÏ‰˙Ó˘ ÌÈÎÈÏ‰Ï „ˆ ‰¯˜Ó ÏÎ· ÂÊÂ ,‰¯·Á‰ Ï˘ ‰ÚÈ·˙ ‡È‰ 
˘È‚‰Ï ˙ÂÎÊ ˙ÂÈÓ‰ ÈÏÚ·Ó „Á‡ ÏÎÏ ˙Â˜‰Ï ‰È‰ ÈÂ‡¯ ÈÎ ,ÈÏ ‰‡¯ ,‰Ê ÈÂ˘ ˙Â¯ÓÏ
˘È ,‰¯·ÁÏ ÌÈÎÈÈ˘ ‰ÚÈ·˙‰ Ï˘ ‰È˙Â¯ÈÙ˘ Û‡ ÏÚ ÔÎ˘ ,˙ÚˆÂÓ‰ ‰¯˘ÙÏ ˙Â„‚˙‰ 
‰Â˘· ,ÂÊÓ ‰¯˙È .‰¯·Á· ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ˙ÂÈÓ‰ ÈÂÂ˘ ÏÚ ÚÈÙ˘‰Ï È„Î ‰¯˘Ù· 
Û‡ ÏÚ ,˙¯Ê‚‰ ‰ÚÈ·˙‰Ó ÂÓˆÚ ‡ÈˆÂ‰Ï ÏÂÎÈ ÂÈ‡ ˙ÂÈÓ ÏÚ· ,328˙È‚ÂˆÈÈ ‰Ú·Â˙Ó
˙Â„‚˙‰ ˘È‚‰Ï ÂÏ ¯˘‡Ï ˜„ˆÂÓ ,ÔÎ ÏÚ .ÂÏ˘ ÌÈÒ¯ËÈ‡‰ ÏÚ ˙ÂÚÈÙ˘Ó ‰È˙Â‡ˆÂ˙˘ 
‰¯˘Ù‰ È·‚Ï ‰„ÓÚ ËÂ˜Ï ˙ÂÈÓ‰ ÈÏÚ·Ï „ÓÚÓ Ô˙Ó ,„ÂÚÂ ˙‡Ê .˙ÚˆÂÓ‰ ‰¯˘ÙÏ 
Ú‚Â‰ ÏÎ· ËÈÏÁ‰Ï ÂÏ Â¯˘Ù‡È˘ ÌÈÙÒÂ ÌÈÏÎ ËÙ˘Ó‰ ˙È·Ï ˙Â˜‰Ï ÈÂ˘Ú ˙ÚˆÂÓ‰
¯·„· ˙ÂÈÓ‰ ÈÏÚ·Ï ‰Ú„Â‰ ˙˙Ï ·ÈÈÁÓ È˜È¯Ó‡‰ ÔÈ„‰ .˙ÚˆÂÓ‰ ‰¯˘Ù‰ ˙ÂÓÏÂ‰Ï 

˜ÂÁÏ („)18 ÛÈÚÒ· ‰˙Ú ÏÂÏÎ ‡Â‰Â ,˙Â¯·Á‰ ˜ÂÁÏ (·)213 ÛÈÚÒ· ‰Â˘‡¯Ï Ú·˜ ¯„Ò‰‰ 326 
.137y136 'Ú· ,108 ‰¯Ú‰ ÏÈÚÏ ,Ô‰Î Â‡¯ .˙ÂÈ‚ÂˆÈÈ ˙ÂÚ·Â˙

˜ÒÂÚ '‡ ÔÓÈÒ ¯˘‡Î ,È˘ÈÏ˘ ˜¯Ù· ˙Â¯·Á‰ ˜ÂÁ· Â¯„ÒÂ‰ ˙È‚ÂˆÈÈ‰ ‰Ú·Â˙‰Â ˙¯Ê‚‰ ‰ÚÈ·˙‰ 327 
,˙ÂÈ‚ÂˆÈÈ‰ ‰Ú·Â˙Ï ˙ÂÒÁÈÈ˙Ó‰ ˜ÂÁ‰ ̇ Â‡¯Â‰ .˙È‚ÂˆÈÈ‰ ‰Ú·Â˙· Z '· ÔÓÈÒÂ ˙¯Ê‚‰ ‰ÚÈ·˙·

.˙ÂÈ‚ÂˆÈÈ ˙ÂÚ·Â˙ ˜ÂÁÏ 40 ÛÈÚÒ ˙ÂÚˆÓ‡· ÂÏËÂ· ,209 ÛÈÚÒ ËÚÓÏ
.˙Â¯·Á‰ ˜ÂÁÏ (·) 211 ÛÈÚÒ· ‰ÏÂÏÎ ‰˙È‰ ‰ÓÂ„ ‰‡¯Â‰ .˙ÂÈ‚ÂˆÈÈ ˙ÂÚ·Â˙ ˜ÂÁÏ 11 ÛÈÚÒ 328 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

˙ÂÈÓ‰ ÈÏÚ· .329ËÙ˘Ó‰ ˙È· ÍÎ ÏÚ ‰¯ÂÈ˘ ÔÙÂ‡· ˙¯Ê‚‰ ‰ÚÈ·˙· ˙ÚˆÂÓ‰ ‰¯˘Ù‰
.ËÙ˘Ó‰ ̇ È· È„È ÏÚ ‰¯˘Ù‰ ̄ Â˘È‡Ï ̇ Â„‚˙‰ ̆ È‚‰Ï ‡ÂÙ‡ ÌÈÏÂÎÈ Ì˘ 

ÌÂ˜Ó Ì‚ ˘È ,‰¯˘Ù‰ ¯Â˘È‡Ï ˙Â„‚˙‰ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ¯ÎÂ˙ Ì‡ 
ÌÎÒ‰ ˙‡ ¯˘‡Ï ‰ËÏÁ‰‰ ÏÚ ¯ÂÚ¯Ú ˘È‚‰Ï ‰ÊÎ ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ· ¯ÈÎ‰Ï
‡Ï˘ ÈÓ Ï˘ Â˙ÂÎÊ· ÏÏÎ Í¯„· ¯ÈÎÓ ÂÈ‡ ÔÈ„‰˘ Û‡ ÏÚ ˙‡ÊÂ ,Â˙Â„‚˙‰ Û¯Á ‰¯˘Ù‰ 
Ô˙ÓÏ ˙ÂÚÓ˘Ó ÔÈ‡˘ ÍÎÓ ˙˘˜·˙Ó ÂÊ ‰˜ÒÓ .330ÂÈ·‚Ï ¯ÂÚ¯Ú ˘È‚‰Ï ÍÈÏ‰Ï „ˆ ‰È‰ 
„ÈÓÚ‰Ï ÌÈ‡˘¯ ÌÈ‡ ‰Ï‡ Ì‡ ‰¯˘Ù‰ ̄ Â˘È‡Ï „‚˙‰Ï ̇ ÂÈÓ‰ ÈÏÚ· ÏÏÎÏ ‰„ÈÓÚ ̇ ÂÎÊ
˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙Â·¯Ú˙‰ ÈÎ ,‰ÚËÏ ÌÂ˜Ó ̆ È .ÔÂ„· ËÙ˘Ó‰ ̇ È· ̇ ËÏÁ‰ ̇ ‡ ̄ ÂÚ¯ÚÏ 
ÂÈÏ‡ ÒÁÈÈ˙‰Ï ˙¯˘Ù‡Ó ‰¯˘Ù‰ ¯Â˘È‡Ï ˙Â„‚˙‰ ˙˘‚‰ ˙ÂÚˆÓ‡· ÈËÂÙÈ˘‰ ÍÈÏ‰· 
‰˜ÒÓ .‰¯˘Ù‰ ˙‡ ¯˘‡Ó˘ ÔÈ„‰ ˜ÒÙ ÏÚ ¯ÂÚ¯Ú‰ ˙˘‚‰ Í¯ÂˆÏ ÍÈÏ‰· „ˆÏ ‰ÓÂ„·
¯Â˘È‡Ï „‚˙‰Ï ˙ÂÈÓ ÈÏÚ·Ï ÁÂÎ Ô˙Ó .‰ÈÂ‡¯‰ ˙ÈËÙ˘Ó‰ ˙ÂÈÈ„Ó‰ ˙‡ ˙Ó‡Â˙ ÂÊ 
ÏÚ· Ï˘ ̄ ÂÚ¯Ú‰ ̇ ÂÎÊ .‰¯˘Ù‰ ̇ Â˙Â‡ Ï˘ ‰˙˜È„·Ï ·Â˘Á ̄ È˘ÎÓ ̆ Ó˘Ï „ÚÂ ‰¯˘Ù‰ 
Û‡ ̇ ¯˘˙ ,Â˙Â„‚˙‰ Û‡ ÏÚ ,‰˙Â‡ ̄ ˘È‡˘ ÔÈ„‰ ̃ ÒÙ ÏÚ ‰¯˘Ù‰ ̄ Â˘È‡Ï „‚˙‰˘ ̇ ÂÈÓ
Â˙Â„‚˙‰ ÏÚ Ô‚‰Ï ̇ ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ¯ÎÂ˙ ‡Ï Ì‡ ,„ÂÚÂ ̇ ‡Ê .ÂÊ ‰·Â˘Á ‰¯ËÓ ‡È‰ 
.ÂÊÎ ˙Â„‚˙‰Ó ÚÓÈ‰Ï ˙ÂÈÓ ÈÏÚ· ÌÈÈÂ˘Ú ¯ÂÚ¯Ú ˙˘‚‰ ˙ÂÚˆÓ‡· ˙ÚˆÂÓ ‰¯˘ÙÏ 
,¯ÂÓ‡Î ,‡Â‰ ‰¯˘ÙÏ ̇ Â„‚˙‰ ̆ È‚‰˘ ̇ ÂÈÓ‰ ÏÚ· Ï˘ ̄ ÂÚ¯Ú‰ ̇ ÂÎÊ· ‰¯Î‰Ï ÛÒÂ ÌÚË
˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÈÏÎÏÎ‰ Ò¯ËÈ‡‰ ÏÚ ÚÈÙ˘Ó ˙¯Ê‚‰ ‰ÚÈ·˙· ÔÈ„‰ ˜ÒÙ˘ ‰„·ÂÚ‰ 
‰ÚÈ·˙ Ï˘ ÍÈÏ‰‰Ó "˙‡ˆÏ" ÏÂÎÈ ̇ ÂÈÓ ÏÚ· ÔÈ‡ ,˙È‚ÂˆÈÈ ‰Ú·Â˙Ó Ï„·‰· .331‰¯·Á· 
¯ÈÎ‰Ï ˘È ‰Ê ÌÚËÓ .˙ÚˆÂÓ‰ ‰¯˘ÙÏ ̇ Â„‚˙‰ ˘È‚‰Ï Â˙ÂÎÊ· ̄ ÈÎ‰Ï ˘È ,ÔÎ ÏÚ .˙¯Ê‚ 

.Federal Rules of Civil Procedure r. 23.1 329 
.491 („"Ò˘˙) ÈÁ¯Ê‡‰ ¯ÂÚ¯Ú‰ ÔÂ Ô· 'Á 330 

Kaplan v. Rand, 192 F. 3d 60, 67 ÔÈÈÚ· ˙È¯·‰ ˙Âˆ¯‡· ÈÏ¯„Ù‰ ËÙ˘Ó‰ ˙È· È¯·„ Ì‚ Â‡¯ 331 
:(1999) 

“We think that a shareholder who objects to the payment of a fee from corporate 
funds in compensation of attorneys who have brought a derivative action on behalf 
of the corporation has an interest that is affected by the judgment directing payment 
of the fee. The interests of all stockholders in the fnancial well-being of the 
corporation are affected, and the interest of a stockholder who takes the time and 
trouble to respond to the court’s notice of settlement has not sat on his right to 
voice and pursue his objections. Accordingly, there is no need for the stockholder 
to intervene formally in the action or to be a party to it in order to have standing to 
appeal. Such a rule is justifed by the adversarial process through which the fairness 
of the settlement of a derivative action, including the fairness of fees to be paid to 
plaintiffs’ counsel, is tested. Federal Rule of Civil Procedure 23.1 requires that ‘the 
action shall not be dismissed or compromised without the approval of the court, and 
notice of the proposed dismissal or compromise shall be given to shareholders or 
members in such manner as the court directs.’ It would make little sense to invite a 
shareholder to fle objections in the manner provided by Rule 23.1 and then deny 

.him the right to challenge the district court’s ruling on his objection” 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

‰¯Î‰Ï ‰ÓÂ„· ,‰¯˘Ù‰ ̄ Â˘È‡ ÔÈÈÚ· ËÙ˘Ó‰ ̇ È· ̇ ËÏÁ‰ ÏÚ ̄ ÂÚ¯Ú ̆ È‚‰Ï Â˙ÂÎÊ· Ì‚
È‡ .332¯ÂÚ¯Ú ˘È‚‰Ï ÂÏ „ˆ ‰È‰ ‡Ï˘ ÍÈÏ‰ ˙Â‡ˆÂ˙Ó Ú‚ÙÈ‰Ï ÏÂÏÚ˘ ÈÓ Ï˘ Â˙ÂÎÊ· 
˘È ,‰¯˘Ù‰ ¯Â˘È‡Ï ˙Â„‚˙‰ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ¯ÎÂ˙ Ì‡ ÈÎ ,ÔÎÏ ,‰¯Â·Ò 
˙¯ÊÂÁ ‰ÈÁ·Ï ‰„ÈÓÚ‰Ï ‰¯˘Ù‰ ¯Â˘È‡Ï „‚˙‰˘ ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ· ¯ÈÎ‰Ï Ì‚

.¯ÂÚ¯Ú· 
¯Â˘È‡Ï ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ˙Â„‚˙‰‰ ˙ÂÎÊ ,¯ÂÓ‡Î ,˙¯ÎÂÓ Ì˘ ,˙È¯·‰ ˙Âˆ¯‡· 
ÌÈ„‚˙Ó‰ Ï˘ ¯ÂÚ¯Ú‰ ˙ÂÎÊ ˙Ï‡˘ Ï˘ ˜ÂÁ· ¯„Ò‰ ÔÈ‡ ,˙¯Ê‚ ‰ÚÈ·˙· ‰¯˘Ù‰
˙ÂÚ„ È˜ÂÏÈÁ ÂÚÏ‚˙ ‰˜ÈÒÙ· .‰¯˘Ù‰ ˙‡ ˙¯˘‡Ó‰ ‰ËÏÁ‰‰ ÏÚ ˙ÚˆÂÓ‰ ‰¯˘ÙÏ 
ÏÚ ¯Ú¯ÚÏ ‰¯˘ÙÏ „‚˙‰˘ ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ· ‰¯ÈÎ‰˘ ‰˜ÈÒÙ ˘È .ÂÊ ‰Ï‡˘· 
‰Â·‚‰ ËÙ˘Ó‰ ˙È·· ‰Â„ ‰Ï‡˘‰ .334ÂÊÎ ˙ÂÎÊ· ‰¯ÈÎ‰ ‡Ï˘ ‰˜ÈÒÙ ˘ÈÂ ,333‰¯Â˘È‡ 
,‰Â„‰ ‰Ï‡˘Ï ÒÁÈ· Â˙„ÓÚ· ÈÂˆÁ ËÙ˘Ó‰ ̇ È· Ï˘ Â˙ÂÈ‰ ·˜Ú ÌÏÂ‡ ,˙È¯·‰ ̇ Âˆ¯‡· 

.335‰Ú¯Î‰ ‡ÏÏ ‰¯‡˘ ‡È‰ 

˙¯Ê‚ ‰‚‰ .Á 

˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ· ¯ÈÎ‰Ï Í¯Âˆ‰ ˙‡ Â„ÈÏÂ‰˘ ÌÈÓÚË‰ 
Ï˘ ÌÈÎÓÒÂÓ‰ ÌÈ‚¯Â‡‰ ¯˘‡Î ˙‡Ê .ÂÈ„È ÏÚ ˙¯Ê‚ ‰‚‰ ˙˘‚‰ Ì‚ ÌÈ˙ÈÚÏ ÌÈ˜È„ˆÓ

.ÌÈ˜„ˆÂÓ È˙Ï· ÌÈÓÚËÓ ‰¯·Á‰ „‚ ‰˘‚Â‰˘ ‰ÚÈ·˙ „‚Î ÌÈÂ‚˙Ó ÌÈ‡ ‰¯·Á‰ 
:ÂÚ·Â˜· ,ÂÊÎ ˙Â¯˘Ù‡· ¯ÈÎÓ ˙Â¯·Á‰ ˜ÂÁ 

¯ÂË˜¯È„ Â‡ ‰ÈÓ ÏÚ· ˙˘˜·Ï ËÙ˘Ó‰ ˙È· È‡˘¯ ,‰¯·Á‰ „‚ ‰Ú·Â˙ ‰˘‚Â‰" 
(˙¯Ê‚ ‰‚‰ Z ÔÏ‰Ï) ‰¯·Á‰ Ì˘· ÔÂ‚˙‰Ï ÂÏ ¯È˙‰Ï (ÔÂ‚˙Ó Z ‰Ê ˜¯Ù·)
ÔÂ‚˙Ó‰ ÈÎÂ ,‰¯·Á‰ ˙·ÂËÏ ‡Â‰ ˙¯Ê‚‰ ‰‚‰‰ ÏÂ‰È ÈÎ ,ÚÎ˙˘‰˘ „·Ï·Â 

.336"·Ï ÌÂ˙ ¯ÒÂÁ· ÏÚÂÙ ÂÈ‡ 

ÔÈ„‰ ‡Â‰Â ,˙¯Ê‚ ‰ÚÈ·˙ Ï˘ ‰Ï‡Ï ÌÈÓÂ„ ˙¯Ê‚ ‰‚‰ ¯Â˘È‡Ï ˜ÂÁ‰ ·ÈˆÓ˘ ÌÈ‡˙‰ 
ÏÚ· Z ‰¯·Á‰ Ì˘· ÔÂ‚˙‰Ï ‰˘˜·‰ ˙‡ ˘È‚‰Ï ÌÈ¯È˘Î‰ ‰Ï‡ Ï˘ Ì˙Â‰Ê È·‚Ï

.¯ÂË˜¯È„Â ˙ÂÈÓ 

.515y513 'Ú· ,330 ‰¯Ú‰ ÏÈÚÏ ,ÔÂ Ô· 332 
.Bell Atl. Corp. v. Bolger, supra note 313; Kaplan v. Rand, supra note 331 ,Ï˘ÓÏ ,Â‡¯ 333 

.Felzen v. Andreas, supra note 306 334 
Felzen Z Seventh Circuit-‰ Ï˘ ÂÈ„ ˜ÒÙ ˙‡ ¯˘È‡ ‰ÂÂ˘ ‰¯Âˆ· ˜ÂÏÁ ‰È‰˘ ËÙ˘Ó‰ ˙È· 335 
ÔÂÈ„Ï .¯ÂÚ¯Ú ˘È‚‰Ï ‰ÊÎ ‰¯˜Ó· ˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙ÂÎÊ· ¯ÈÎ‰ ‡Ï ¯˘‡ .v. Andreas, ibid 

.Munson, supra note 61; Falk, supra note 306 Â‡¯ ÂÊ ‰Ï‡˘· 
È„˜‰ ˜ÂÁ· Ì‚ ˙Â˘¯ÂÙÓ ‰ÚÂ·˜ ˙¯Ê‚ ‰‚‰ ˘È‚‰Ï ˙ÂÎÓÒ .˙Â¯·Á‰ ˜ÂÁÏ (‡)203 ÛÈÚÒ 336 
Companies Act 1993 È„ÏÈÊ-ÂÈ‰ ˜ÂÁ· ÔÎÂ Canada Business Corporations Act s. 239(1) 

.s. 165(1)(b) 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

ÌÈ¯˜Ó· ÔÂ‚˙‰Ï ˙ÂÈÓ‰ ÏÚ· Ï˘ Â˙ÂÎÊ· ‰˜ÈÒÙ‰ ‰¯ÈÎ‰ ˙Â¯·Á‰ ˜ÂÁÏ Ì„Â˜ Ì‚ 
.337‰¯·Á‰ Ì˘· ‰Ï‡Î 

.˙¯Ê‚‰ ‰‚‰‰ È·‚Ï ÌÈÓÈÈ˜ ÌÈ‡ ̇ ¯Ê‚‰ ‰ÚÈ·˙‰ ̄ Â˘È‡· ÌÈÎÂ¯Î‰ ÌÈÈ˘˜‰Ó ̃ ÏÁ 
ÔÂ¯˙È ‚È˘‰Ï Ô˙¯ËÓ˘ ˜¯Ò ˙ÂÚÈ·˙ Ï˘ ‰ÎÒ ÔÈ‡ ˙¯Ê‚ ‰‚‰ ˙˘‚‰· ,Ï˘ÓÏ ÍÎ 

.338‰¯·Á‰ ÔÂ·˘Á ÏÚ ˙ÂÈÓ‰ ÏÚ·Ï 
‡È‰ Â˙ÙÂ¯˙Â ,‰¯·Á‰ Ì˘· ÔÂ‚˙‰Ï ˙ÂÈÓ ÏÚ·Ï ¯˘Ù‡Ï ÔÈ‡˘ ‰ÚËÏ ÌÂ˜Ó ÔÈ‡ 
,Ì‰È„È ÏÚ ‰‚‰‰ ÏÂ‰È È‡ ·˜Ú Ì˙ÂÏ˘¯ ÔÈ‚· ‰¯·Á· ÌÈ¯ÂË˜¯È„‰ „‚ ‰ÚÈ·˙ ˙˘‚‰

:ÌÈÓÚË ‰ÓÎÓ ˙‡ÊÂ 

‰¯·Á‰˘ ¯Á‡Ï ˜¯ ÌÂ˜˙ ÌÈ¯ÂË˜¯È„‰ ˙ÂÏ˘¯ ÔÈ‚· ‰ÚÈ·˙‰˘ ¯˘Ù‡ .‡ 
‡ÏÓ˙Ó ‡Ï ÔÎ ‡Ï Ì‡˘ ,‰‚‰ ¯„ÚÈ‰ ·˜Ú ‰„‚ ‰˘‚Â‰˘ ‰ÚÈ·˙· ‰„ÈÒÙ‰ 

.ÌÈ¯ÂË˜¯È„‰ È„È ÏÚ ‰·ÂÁ‰ ˙¯Ù‰ ·˜Ú ˜Ê ˙ÓÈ¯‚ Ï˘ „ÂÒÈ‰
Ì¯‚˘ ̃ Ê‰ ÔÈ‚· ÌÈÈÂˆÈÙ‰ ÌÂÏ˘˙· „ÂÓÚÏ ÂÏÎÂÈ ÌÈ¯ÂË˜¯È„‰˘ ̇ Â‡„Â ÔÈ‡ .· 

.ÌÏ„ÁÓÓ ‰‡ˆÂ˙Î ‰¯·ÁÏ 
.ÔÂ˜È˙Ï „ÂÚ Ô˙È ‰È‰È ‡Ï ‰¯·ÁÏ Ì¯‚ÈÈ˘ ˜Ê‰˘ ÌÈ¯˜Ó ÂÎ˙ÈÈ .‚ 

˙Â¯·Á‰ ˜ÂÁÏ Ì„Â˜ ‰¯·Á‰ Ì˘· ˙ÂÂ‚˙‰· ˙ÂÈÓ ÏÚ· ˙Â·¯Ú˙‰Ï ÈËÙ˘Ó‰ ÒÈÒ·‰
:‰ÈÙÏÂ ,1984y„"Ó˘˙ ,ÈÁ¯Ê‡‰ ÔÈ„‰ ¯„Ò ˙Â˜˙Ï 24 ‰˜˙· ıÂÚ ‰È‰ 

ÈÏÚ·Ó „Á‡ ˙˘˜·Ï ,Ì˘¯‰ Â‡ ËÙ˘Ó‰ ˙È· È‡˘¯ ÔÂÈ„‰ È·Ï˘Ó ·Ï˘ ÏÎ·" 
Ï˘ ÂÓ˘ ˙ÙÒÂ‰ ÏÚ... ˙ÂÂˆÏ ,ÂÏ Â‡¯ÈÈ˘ ÌÈ‡˙·Â ˙‡ÊÎ ‰˘˜· ‡Ï· Â‡ ÔÈ„‰ 
‰˘Â¯„ ËÙ˘Ó‰ ˙È·· Â˙ÂÁÎÂ˘ Â‡ Ú·˙Î Â‡ Ú·Â˙Î ÂÙ¯ˆÏ ÍÈ¯ˆ ‰È‰˘ Ì„‡
˙ÂÏ‡˘‰ ÏÎ· ˙ÂÓÏ˘·Â ˙ÂÏÈÚÈ· ÚÈ¯Î‰ÏÂ ˜ÂÒÙÏ ËÙ˘Ó‰ ˙È·Ï ¯˘Ù‡Ï È„Î 

".‰Ú·Â˙· ˙ÂÎÂ¯Î‰ 

,Â· ˙Ú·˙ ‰¯·Á‰˘ ÍÈÏ‰Ï ˙ÂÈÓ ÏÚ· Û¯ˆÏ ˙ÂÎÓÒ ˘È ËÙ˘Ó‰ ˙È·Ï˘ ,Ô‡ÎÓ 
˙È·· Â˙ÂÁÎÂ˘ ÈÓ"Î ˙ÂÈÓ ÏÚ· ·˘ÁÈÈ ‡Ï ÏÏÎ Í¯„· .Â˙Ú„ ÏÂ˜È˘ ÈÙ ÏÚ ˙‡ÊÂ
ÏÎ· ˙ÂÓÏ˘·Â ˙ÂÏÈÚÈ· ÚÈ¯Î‰ÏÂ ˜ÂÒÙÏ ËÙ˘Ó‰ ˙È·Ï ¯˘Ù‡Ï È„Î ‰˘Â¯„ ËÙ˘Ó‰ 
ÌÈ˜È„ˆÓ‰ ‰Ï‡ ˙Ó‚Â„ ,ÌÈ‚È¯Á ÌÈ¯˜Ó Ì˙Â‡· ,ÌÏÂ‡ ."‰Ú·Â˙· ˙ÂÎÂ¯Î‰ ˙ÂÏ‡˘‰ 
ÈÓÏ ˙Ú·˙‰ ‰¯·Á‰ ˙·ÂËÏ ·¯Ú˙‰Ï ‰ˆÂ¯‰ ˙ÂÈÓ ÏÚ· ÍÂÙ‰È ,˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰ 

.339‰ˆÂÁ Â˙ÂÁÎÂ˘ 
ÔÂ‚˙‰Ï ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ ˙‚ÂÚÓ ,‰¯·Á‰ ˜Â¯ÈÙÏ ‰Ú·Â˙· ¯·Â„Ó ¯˘‡Î 

'‡ ˙Ó˘¯‰ È„È ÏÚ Ì‚ ‰˘Ú ˙¯Ê‚ ‰ÚÈ·˙· Ú·˙Î ˙ÂÈÓ ÏÚ· ÛÂ¯Èˆ .164 ‰¯Ú‰ ÏÈÚÏ ,ÏÈ‚ ÔÈÈÚ 337 
ÌÈÓÂ„‡ ‰ÏÚÓ ˙ÈÓÂ˜Ó‰ ‰ˆÚÂÓ‰ 38-12/ËÓ Ú"·˙· ÌÈÏ˘Â¯È· ‰„Â·ÚÏ È¯ÂÊ‡‰ ÔÈ„‰ ˙È·· ˜¯·

.(ÌÒ¯ÂÙ ‡Ï) 'Á‡Â ÔÂËÈ· ' 
.298 'Ú· ,Ì˘ ,ÏÈ‚ ÔÈÈÚ Ì‚ Â‡¯ 338 

.299 'Ú· ,Ì˘ 339 
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˙È˙¯Â˜È· ‰ÈÁ· :ÈÏ‡¯˘È‰ ÔÈ„· ˙¯Ê‚‰ ‰ÚÈ·˙‰ (Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ 

Z 273 ÛÈÚÒ Z ˙Â¯·Á‰ ˙„Â˜Ù Ï˘ ˙„ÁÂÈÓ ‰‡¯Â‰· Ì‚ ˜Â¯ÈÙ‰ ˙˘˜· ÈÙ· 
:ÈÎ ˙Ú·Â˜‰ 

ÌÈ˘Â‰ ˙ÂÏ‡˘Ó· ·˘Á˙‰Ï ËÙ˘Ó‰ ˙È· È‡˘¯ ˜Â¯ÈÙÏ Ú‚Â‰ ÔÈÈÚ ÏÎ·" 
".˙Â˜ÈÙÒÓ ˙ÂÈ‡¯· ÂÏ ÂÁÎÂÈ˘ ÏÎÎ ÌÈÙ˙˙˘Ó‰Â 

‡Ï‡ ˜Â¯ÈÙ‰ Âˆ ¯Á‡Ï˘ ·Ï˘‰ ÏÚ ˜¯ ‡Ï ‰ÏÁÎ ÂÊ ‰‡¯Â‰ ˘¯ÈÙ ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· 
.340ÂÏ Ì„Â˜˘ ·Ï˘‰ ÏÚ Ì‚ 

¯·„ ÛÂÒ .Ë 

˙¯˘Ù‡Ó ‡È‰ .‰¯·Á‰ Ï˘ ‰È˙ÂÈÂÎÊ ˙ÙÈÎ‡Ï ·Â˘Á ¯È˘ÎÓ ˙˘Ó˘Ó ˙¯Ê‚‰ ‰ÚÈ·˙‰ 
ÌÈÚÓ ‰¯·Á· ‰ËÈÏ˘‰ ÈÏÚ·˘ ÌÂ˜Ó· ÌÈÈËÙ˘Ó ÌÈÎÈÏ‰ ËÂ˜Ï ËÂÚÈÓ ˙ÂÈÓ ÈÏÚ·Ï 
˙Â¯ËÓ‰ È˙˘ ˙‡ ÌÈ˘‚‰Ï È„Î ÍÎ· ˘È .Ì‰Ï˘ ÌÈÈ˘È‡ ÌÈÒ¯ËÈ‡ ·˜Ú ÔÎ ˙Â˘ÚÏÓ 
ÈÂˆÈÙ Ï˘Â Ì‰ÈÏÚ ˙ÂÏËÂÓ‰ ˙Â·ÂÁ‰ ˙¯Ù‰Ó ‰¯˘Ó È‡˘Â ˙Ú˙¯‰ Ï˘ ˙Â·Â˘Á‰ 
¯Â˘È‡ ˜ÂÁ‰ ·ÈÈÁÓ ,‰Ê ÁÂÎ Ï˘ ‰Ú¯Ï ÏÂˆÈ ÚÂÓÏ È„Î .‰Ï Ì¯‚˘ ˜Ê‰ ÔÈ‚· ‰¯·Á‰
ÏÂ˜È˘ ËÙ˘Ó‰ ˙È·Ï ‰˜Ó ÈÏ‡¯˘È‰ ˜ÂÁ‰ .‰ÚÈ·˙‰ ˙˘‚‰Ï ËÙ˘Ó‰ ˙È· Ï˘ Ì„˜ÂÓ 
‰ÚÈ·˙‰ ‰¯Â‡ÎÏ ÈÎ ÚÎÂ˘ ¯˘‡Î ‰ÚÈ·˙‰ ˙˘‚‰ ˙‡ ¯˘‡Ï ÂÏ ¯˘Ù‡ÓÂ ,·Á¯ ˙Ú„ 

.·Ï ÌÂ˙ ¯ÒÂÁ· ÏÚÂÙ ÂÈ‡ Ú·Â˙‰ ÈÎÂ ‰¯·Á‰ ˙·ÂËÏ Ô‰ ‰ÏÂ‰ÈÂ 
ÌÈ¯˜Ó·Â ‰¯·Á· ¯ÂË˜¯È„ÏÂ ˙ÂÈÓ ÏÚ·Ï ˙È˜ÂÓ ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï ˙ÂÎÓÒ‰ 
Ï˘ ‰ÚÈ·˙‰ ˙ÂÎÊ ˙‡ ÏÏÂ˘ ÂÈ‡ ˜ÂÁ‰ .‰¯·Á‰ Ï˘ ‰˘ÂÏ Ì‚ Z ‰¯ÂÒ‡ ‰˜ÂÏÁ Ï˘ 
˘È‚‰Ï Â˙ÂÎÊ .ÌÈÚ·Â˙ ÂÈ‚·˘ ‰˘ÚÓ‰ ÚÂ¯È‡ ˙Ú· ˙ÂÈÓ ÏÚ· ‰È‰ ‡Ï˘ ˙ÂÈÓ ÏÚ·
Ú„È ‡Ï ˙ÂÈÓ‰ ÏÚ· ¯˘‡Î .Â·Ï ÌÂ˙· ˙È˙ÂÓ ‡‰˙ ‰ÊÎ ‰¯˜Ó· ‰¯·Á‰ Ì˘· ‰ÚÈ·˙ 
‰˙˘Ú ‡Ï ˙ÂÈÓ‰ ˙˘ÈÎ¯Â ‰ÚÈ·˙‰ ‡˘Â ÚÂ¯È‡‰ ÏÚ Â„È ÏÚ ˙ÂÈÓ‰ ˙˘ÈÎ¯Ï Ì„Â˜ 
Ì‚ ˘È .˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰Ï Â˙ÂÎÊ ˙‡ ÏÂÏ˘Ï ‰˜„ˆ‰ ÔÈ‡ ,‰ÚÈ·˙‰ ˙˘‚‰ Ì˘Ï
Â‡ ˙·‰ ˙¯·Á Ì˘· ˙¯Ê‚ ‰ÚÈ·˙ ˘È‚‰Ï Ì‡‰ ˙¯·Á· ˙ÂÈÓ ÏÚ· Ï˘ Â˙ÂÎÊ· ¯ÈÎ‰Ï 

.‰¯·Á‰ Ï˘ ˙Â˜ÊÁ‰‰ ˙¯˘¯˘· ˙¯Á‡ ‰¯·Á ÏÎ 
ÌÈˆÈ¯Ó˙ ‰ÓÎ ˜ÂÁ‰ ‰˜Ó ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ ‰˙Â·È˘Á· ˜ÂÁ‰ Ï˘ ‰¯Î‰‰ ¯Â‡Ï
ËÙ˘Ó‰ ̇ È·Ï ̇ ÂÎÓÒ ̇ ÈÈ˜‰ ÌÈÏÂÏÎ ÂÊ ̇ ¯‚ÒÓ· .˙Â¯Ê‚ ̇ ÂÚÈ·˙ ̇ ˘‚‰ „„ÂÚÏ Â„ÚÂ˘ 
Ú·Â˙‰ ÏÚ˘ ‰¯‚‡ Ï˘ „ÁÂÈÓ ¯ÂÚÈ˘ ˙ÚÈ·˜ ,Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰ ¯ÊÁ‰ ÏÚ ˙Â¯Â‰Ï 
ÌÂÎÒ‰ ˙·˘‰· ‰¯·Á‰ ·ÂÈÁÂ ‰ÚÈ·˙‰ ¯Â˘È‡Ï ˙ÈÂ˘‡¯‰ ‰˘˜·‰ ˙˘‚‰ ˙Ú· ÌÏ˘Ï
ËÙ˘Ó‰ ˙È·Ï ˙ÂÎÓÒ ˙ÈÈ˜‰Â ˙¯Ê‚‰ ‰ÚÈ·˙‰ ˙˘‚‰Ï ¯Â˘È‡‰ Ô˙Ó ÌÚ Ú·Â˙Ï 

.‰ÚÈ·˙‰ ˙˘‚‰· Â˙Á¯Ë ÔÈ‚· Ú·Â˙Ï ÏÂÓ‚ ÌÂÏ˘˙Ï 
¯Â˘È‡Ï ÛÒÂ· ,˜ÂÁ‰ ˘¯Â„ ˙¯Ê‚‰ ‰ÚÈ·˙‰ ÍÈÏ‰· ‰Ú¯Ï ˘ÂÓÈ˘ ÚÂÓÏ È„Î 

.302 'Ú· ,Ì˘ 340 
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(Â"Ò˘˙) Â ËÙ˘Ó‰ ˙È¯˜ Ô‰Î ‰¯ÂÙÈˆ 

¯Â˘È‡Â ‰¯˘Ù È„ÎÏ ÌÈÚÈ‚Ó ÌÈ„„ˆ‰ ¯˘‡Î ÍÈÏ‰‰ ÌÂÈÒÏ ¯Â˘È‡ Ì‚ ,‰ÚÈ·˙‰ ˙˘‚‰Ï
ÈÏÚ· ÏÏÎÏ ‰Ú„Â‰ Ô˙Ó ˘¯Â„ ÂÈ‡ ˜ÂÁ‰ .‰ÚÈ·˙‰ ÏÂ‰ÈÓ Ú·Â˙‰ Ï˘ Â˙Â˜Ï˙Ò‰Ï 
.˙È‚ÂˆÈÈ ‰Ú·Â˙· ‰¯˘ÙÓ Ï„·‰· ,˙¯Ê‚‰ ‰ÚÈ·˙· ˙ÚˆÂÓ‰ ‰¯˘Ù‰ ¯·„· ˙ÂÈÓ‰ 
˙¯Ê‚ ‰ÚÈ·˙· ‰¯˘Ù ¯Â˘È‡Ï Ú‚Â‰ ÏÎ· Ì‚ ÂÊÎ ‰˘È¯„ ÚÂ·˜Ï ,È˙Ú„Ï ,‰È‰ ÈÂ‡¯

.ÂÈÈÚ· ‰ÈÂ‡¯ ‰È‡˘ ‰¯˘Ù ¯Â˘È‡ ÔÈ‚· ˙ÂÈÓ ÏÚ· ÏÎÏ ¯ÂÚ¯Ú ˙ÂÎÊ ˙Â˜‰ÏÂ 
ÌÈ‡˙‰ ¯˘‡Î ,‰¯·Á‰ Ì˘· ˙¯Ê‚ ‰‚‰ ˙˘‚‰ Ï˘ ˙Â¯˘Ù‡· Ì‚ ¯ÈÎÓ ˜ÂÁ‰ 

.˙¯Ê‚ ‰ÚÈ·˙ ˙˘‚‰ Ï˘ ‰Ï‡Ï ÌÈÓÂ„ ‰¯Â˘È‡Ï
¯È˘ÎÓ· ÏÚÂÙ· ˘ÂÓÈ˘‰ ,˙¯Ê‚‰ ‰ÚÈ·˙‰ ˘È‚ÓÏ ˜ÂÁ‰ ˜ÈÚÓ˘ ÌÈˆÈ¯Ó˙‰ Û‡ ÏÚ 
,˙È˘È‡ ‰ÚÈ·˙ ˘È‚‰Ï ÌÈÙÈ„ÚÓ ËÂÚÈÓ ˙ÂÈÓ ÈÏÚ· .·Á¯ ÂÈ‡ ˙¯Ê‚‰ ‰ÚÈ·˙‰ Ï˘ 
.‰¯·Á‰ ˙ÙÂ˜Ï ÌÈÒÎ ‰È˙Â¯ÈÙ˘ ,˙¯Ê‚ ‰ÚÈ·˙ ‡ÏÂ ,È˘È‡ „ÚÒ Ì‰Ï ‰˜˙˘ 
˘ÂÓÈ˘‰ ˙‡ ‰·¯ ‰„ÈÓ· ‰˙ÈÁÙÓ ÁÂÙÈ˜ ‰¯˜ÓÏ „ÚÒÏ ‰ÚÈ·˙ ˘È‚‰Ï ˙Â¯˘Ù‡‰ 
Ì‰·˘ ÌÈ¯˜ÓÏ Ì‚ ÁÂÙÈ˜ ‰¯˜ÓÏ „ÚÒÏ ‰ÚÈ·˙‰ ˙ÂÎÊ ˙·Á¯‰ .˙¯Ê‚‰ ‰ÚÈ·˙· 
ÍÎÏ ˙Ó¯Â‚ Z ËÂÚÈÓ‰ ˙ÂÈÓ ÈÏÚ·· ‡˜ÂÂ„ Â‡ÏÂ Z ˙ÂÈÓ‰ ÈÏÚ· ÏÏÎ· ‡È‰ ‰ÚÈ‚Ù‰
‰¯˜ÓÏ „ÚÒ Ô‰ ÚÂ·˙Ï ‰ÈˆÙÂ‡‰ ˙ÂÈÓ‰ ÈÏÚ· ÈÙ· ˙„ÓÂÚ ÌÈÏËÂ·Ó ‡Ï ÌÈ¯˜Ó·˘ 
‰¯˜ÓÏ „ÚÒ‰ ˙‡ ˙ÂÈÓ‰ ÈÏÚ· ÌÈÙÈ„ÚÓ ‰Ï‡ ÌÈ¯˜Ó· .˙¯Ê‚ ‰ÚÈ·˙ Ô‰Â ÁÂÙÈ˜ 
‰ÚÈ·˙· „ÚÒ‰˘ „ÂÚ· ,È˘È‡ „ÚÒ Ï·˜Ï Ì‰Ï ¯˘Ù‡Ó ‰Ê „ÚÒ˘ ÍÎ ·˜Ú Ô‰ ÁÂÙÈ˜
‰¯˜ÓÏ „ÚÒ‰ ˙¯‚ÒÓ· ÌÈÈ¯˘Ù‡‰ ÌÈ„ÚÒ‰ ÔÂÂ‚Ó ·˜Ú Ô‰Â ,‰ÓˆÚ ‰¯·ÁÏ ‡Â‰ ˙¯Ê‚‰ 
ÈÏÚ· È„È· Ú·Â˙‰ ˙ÂÈÓ‰ ÏÚ· Ï˘ ÂÈ˙ÂÈÓ ˙˘ÈÎ¯ Ï˘ ˙Â¯˘Ù‡‰ ¯˜ÈÚ·Â ÁÂÙÈ˜ 
˙˘‚‰Ï ̇ Â¯˘Ù‡‰ Ï˘ ‰˙Â·È˘Á· ËÈÚÓ‰Ï ÔÈ‡ ,˙‡Ê ÌÚ .341‰¯·Á‰ Â‡ ÌÈ¯Á‡‰ ˙ÂÈÓ‰ 
ÌÈ‡˘ ÌÈ¯˜Ó· .ÁÂÙÈ˜ È„Î ‰ÏÂÚ ‰¯·ÁÏ ˜Ê ˙ÓÈ¯‚ Ï˘ ‰¯˜Ó ÏÎ ‡Ï .˙¯Ê‚ ‰ÚÈ·˙ 
Ï˘ ÔÂ‚Ó‰ ˙ÂÚˆÓ‡· ˜¯ ˙È¯˘Ù‡ ‰¯·Á‰ Ï˘ ‰È˙ÂÈÂÎÊ ˙ÙÈÎ‡ ,ÂÊ ˙¯‚ÒÓÏ ÌÈÒÎ 

.˙¯Ê‚ ‰ÚÈ·˙ 

¯˘‡Î ÁÂÙÈ˜ ‰¯˜ÓÏ „ÚÒÏ ‰ÚÈ·˙· Ì‚ Ú·Â˙‰ Ï˘ ÂÈ˙Â‡ˆÂ‰ ÈÂÙÈ˘· ‰¯·Á‰ ·ÂÈÁÏ ˙Â¯˘Ù‡‰ 341 
‰¯˜ÓÏ „ÚÒ‰ ÏÚ ÍÓ˙Ò‰· ‰ÚÈ·˙‰ ˙˘‚‰Ï ‰Èˆ·ÈËÂÓ‰ ˙‡ ‰¯È·‚Ó ‰¯·Á‰ ˙·ÂËÏ ‡Â‰ „ÚÒ‰

.26 ‰¯Ú‰ ÏÈÚÏ Â‡¯ .È¯˘Ù‡ ¯·„‰ ¯˘‡Î ,ÁÂÙÈ˜ 
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